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STATEMENT OF QUESTIONS PRESENTED 


(1) Whether the Federal Maritime Board had jurisdiction 
under the Shipping Act of 1916 to issue a cease and 
desist order restraining acts which arose solely out of 
intervenor’s transportation activities between two for- 
eign countries (7.e., Japan and Canada). 

(2) Whether the Federal Maritime Board had statutory 


authority to issue a cease and desist order to preserve 
the status quo. 


(3) Whether the Federal Maritime Board had statutory 
authority to issue the said restraining order without 
first affording a hearing within the contemplation of 
Section 23 of the Shipping Act and Sections 5, 7 and 8 
of the Administrative Procedure Act. 


(4) Whether the Federal Maritime Board had the statutory 
authority to issue an order upon findings of ‘‘irrepar- 


able injury.”’ 


(5) Whether the Federal Maritime Board acted arbitrarily 
and beyond its authority in issuing an order 
(a) which is based upon the possibility of irreparable 
injury to the requesting party although such in- 
jury could only accrue from the voluntary act of 
such party; 


(b) which disregarded the consequences which might 
have ensued to petitioners; 

(c) which failed to provide petitioners with security 
protection should they ultimately prevail on the 
merits; and 

(d) which was issued in disregard of Bule 10(0) of the 
Federal Maritime Board’s Rules of Practice and 
Procedure and Section 7(¢) of the Administrative 
Procedure Act. 


Jurisdictional Statement 
Statement of the Case 
Statement of Points 
Summary of Argument 


L The Federal Maritime Board Did Not Have Ju- 
risdiction Under the Shipping Act, 1916 to Issue 
a Cease and Desist Order Restraining Acts 
Which Arose Solely Out of Intervenor’s Trans- 
portation Activities Between Two Foreign 
Countries (i.e. Japan and Canada) 


Il. The Federal Maritime Board Did Not Have 
Statutory Authority to Issue a Cease and Desist 
Order to Preserve the Status Quo 


A. The Board, Having Only That Authority 
Expressly Delegated to It By Congress, Is 
Not Authorized Under the Plain Language 
of Sections 15, 20 and 22 of the Shipping 
Act to Exercise This Asserted Authority .. 


. The Long Standing Administrative Inter- 
pretation by the Board, and Its Predecessors, 
That There Is No Interim Cease and Desist 
Authority Vested in It Under the Shipoing 
Act Is Entitled to the Greatest of Weight 
in Any Consideration of Whether the Board 
Ever Had the Authority 


. When Congress Has Seen Fit to Grant an 
Agency the Power to Issue Cease and Desist 
Orders It Has ct RecA Authorized Such 
Power and Permitted It to be Exercised 
Only Upon a Finding of Some Statutory 
Violation. It Has Never Authorized an 
Agency to Award Interim Relief Based Upon 
a Finding of ‘‘Irreparable Injury’’ 
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II. The Board Was Without Statutory Authority to 
Issue a Temporary Restraining Order Under 
Section 22 Since This Provision Requires in 
Advance of the Issuance of Any Order a ‘‘Full 
Hearing’’ Within the Contemplation of Section 
93 of the Shipping Act and Sections 5, 7 and 8 
of the Administrative Procedure Act. Clearly, 
the “‘Oral Argument?’ Accorded Petitioners Be- 
low Was Not a ‘‘Full Hearing” 


. The Board Did Not Have Statutory Authority 
to Issue an Order Based Upon Findings of ‘‘Ir- 
reparable Injury” 


. The Federal Maritime Board Acted Arbitrarily 
and Beyond Its Authority in Issuing an Order 
When the Only Possible Irreparable Injury 
Would Result From Intervenor’s Own Action; 
When the Possibility of Irreparable Injury to 
Petitioners Was Disregarded; When No Provi- 
sion Was Made for Petitioner’s Security Pro- 
tection; and When the Order Was Issued in 
Disregard of the Board’s Rules of Practice and 
Procedure and Section 7(c) of the Administra- 
tive Procedure Act 
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IN THE 


United States Court of Appeals 


For ras Disraicr or CotumBim Cmcurr 
No. 16,423 


Tpans-Paciric Freignt CONFERENCE oF JAPAN, AMERICAN 
Maw, Love, Lop., Waterman Sreamsere Corp., AMER- 
ican Present Loves, Lrp., Barser-WiLHELMSEN Luvz, 
Feenvitte Far East Loves, Damo Karon Karsma, Lop., 
yo Kason Katsna, Lrv., Kawasaxr Kisen Katsma, 
Lap., Kworsen Love, Mazesx Love, Marrrove Company 
or Tae Pumieprvss, Mrrsusisar Surerrxe Co., Lap., 
Mrrsur Love, Niepow Yusen Karisma, Nissan Kisen 
Kasxa, Lap., Nrrro SHosen Co., Lrp., Osaka SHosen 
Karsna, Lep., Pacurtc Far Easr Lovz, Inc., Unrrep 
Srares Loves Co., Paciric Onrent Express Linz, Pamir- 


ping NationaL Loves, Untrep Pousrrrme Lass, Inc., 
Summon Sreamsur Co., Lo., Sratzes Sreamsmip 
Company, Yamasntra Sreamsnre Co., Lap., Ivanan 


Laygs, 


Petitioners, 
v. 


Fepena, Marrrome Boarp and Untrep States or AmEnica, 
Respondents. 


On Petition to Review An Order of the Federal Maritime Board 
BRIEF FOR PETITIONERS 


JURISDICTIONAL STATEMENT 


The jurisdiction of the Court rests upon the Act of De- 
cember 29, 1950, c. 1189, 64 Stat. 1129-1132, 5 U.S.C. § 1031, 
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Petitioners filed on June 19, 1961, a petition for review 
of an order of the Federal Maritime Board dated May 29, 
1961. A copy of the petition which shows the existence of 
jurisdiction in this case is reprinted in the Joint Appendix, 
pals 

STATEMENT OF THE CASE 
The Parties 


Petitioner Trans-Pacific Freight Conference of Japan 
(the Conference) is a voluntary association of carriers by 
water whose members, the other petitioners herein, engage 
in transportation activities from ports in Japan to ports on 
the Pacific Coast of North America and Canada. For pur- 
poses of engaging in transportation in the foreign com- 
merce of the United States (1.¢., from Japan to the United 
States), the Conference functions pursuant to Federal 
Maritime Board Agreement No. 150, as amended (the Con- 
ference agreement). This agreement, first approved in 
1930, also embraces petitioners’ and intervenor’s trans- 
portation activities in the trade from Japan to Canada. 


Intervenor States Marine Lines, Inc. and Global Bulk 
Transportation Corporation (States Marine) is also a mem- 
ber of the Conference. In the trades within the scope of 
the Conference agreement, States Marine functions as a 
joint service and operates in the Conference as though it 
were a single member. 


Lowe, Bingham and Thomsons (Lowe, Bingham) is a 
Tokyo firm of internationally known chartered accountants, 
which, for purposes herein, acts as neutral body pursuant 
to Articles 25 and 31 of the Conference agreement. Articles 
25 and 31 provide for the appointment of a neutral body. 
These provisions were conceived by the members of the 
Conference in March of 1958 as a means of coping with a 
critical malpractice situation which at that time had 
threatened a rate war in the inward trades from Japan 
(JA. 174, 180, 182). 


Price, Waterhouse & Co. (Price, Waterhouse) is a firm 
of certified public accountants which acts as Lowe, Bing- 
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ham’s designee in the United States pursuant to the terms 
of Article 25. 


Peat, Marwick, Mitchell & Co. (Peat, Marwick) is a firm 
of certified public accountants which acts as States Marine’s 
regular auditors. 


Respondent Federal Maritime Board * (the Board) is the 
administrative agency charged with the administration of 
the shipping laws before which the present controversy 
developed. 

Background of the Case 


On November 7, 1960, intervenor filed a complaint? be- 
fore the Board against the petitioners herein which pur- 
ports to allege certain violations of the Shipping Act, 1916 
(46 U.S.C. 801, et seg.) (JA. 12). The facts underly- 
ing these supposed violations of law arose solely out of 
intervenor’s transportation activities involving the 1958 
seasonal movement of mandarin oranges from Japan to 
Canada (JA. 4, 66, 72, 131, 161, 202, 203, 206). For this 


principal reason, petitioners moved the Board to dismiss 
the said complaint (JA. 79a). On February 20, 1961 the 
Board denied the said motion (JA. 120). 


On April 6, 1961, intervenor filed a second complaint * 
in which it sought to allege additional violations of the 
same statute (JA. 128). This complaint was grounded 
upon transactions involving the movement of the same com- 
modity in the same trade during the 1960 season (J.A. 
4, 131, 161, 191, 202, 203, 206). Petitioners filed a motion 


1Effective August 12, 1961, the Board was abolished and its regulatory 
functions wero transferred to a newly created agency, the Federal Maritime 
Commission, pursuant to Reorganization Plan No. 7 of 1961 (26 F.B, 6432, 
6433). 


2The proceedings before the Board giving rise to this complaint was 
docketed as Docket No. 920. 

3The proceedings before the Board giving rise to this complaint was 
docketed as Docket No. 920-Sub(1). 
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to dismiss this complaint on substantially the same grounds 
(JA. 148). On May 11, 1961, the said motion was denied 
(JA. 156). 


Briefly, the factual background giving rise to these com- 
plaints is: In March of 1958 petitioners and intervenor 
entered into certain contractual commitments in which 
they recognized the necessity for, and established a 
neutral body to police their trading practices in the trades 
within the scope of the Conference agreement (JA. 174). 
These commitments were finalized in the form of contracts 
designated for purposes herein as ‘‘Undertaking By Prin- 
cipals’? and as ‘“‘Agreement With Lowe, Bingham and 
Thomsons’? (JA. 40, 43). The ‘‘Undertaking By Prin- 
cipals,’? executed at Hakone, Japan on March 15, 1958 is 
an agreement between all members of the Conference, in- 
cluding intervenor. In substance, it recognized the de- 
sirability of strict and loyal adherence to the Conference 
agreement and the ‘‘maintenance of ethical and fair 
practices with equal treatment of all shippers and con- 
signees.’ Under it, the owners promised to report to the 
neutral body any apparent ‘‘deviation from the Confer- 
ence Agreement’? which came to their attention, and 
agreed to accept the decisions and assessments imposed by 
the neutral body as ‘‘final and binding.”? (JA. 40). 
The ‘‘Agreement With Lowe, Bingham and Thomsons,”’ 
executed on March 18, 1958, is an agreement between all 
members of the Conference and Lowe, Bingham, which re- 
quires the latter in the capacity of neutral body to investi- 
gate any complaint received in writing from any member, 
and every member to make available to it ‘‘. . . all records, 
correspondence and documents of every kind wherever lo- 
cated and give all assistance and information whatsoever 
verbal or otherwise which may be required... .’’ at Lowe, 
Bingham’s ‘‘absolute discretion.’’ ‘‘At their discretion,’’ 
Lowe, Bingham is also authorized to ‘‘. . . engage lawyers, 
experts and agents in connection with any inquiries and pay 
all costs incidental to such employment of such agents.’’ 
(JA. 48). 
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In September and October of 1958, the Conference sub- 
mitted to the Board for its approval a series of amendments 
to its basic agreement. Among the changes submitted were 
the forerunners of Articles 25 and 31, the provisions of 
the Conference agreement which authorize the establish- 
ment and procedures of the neutral body. On November 
19, 1958 the Board’s Regulation Office suggested that the 
substance of the ‘‘Undertaking By Principals’’ and the 
“Agreement With Lowe, Bingham and Thomsons”’ should 
be incorporated in the terms of the previously submitted 
provisions, and that once this had been done the said 
agreements would not require separate Board approval. 
These additional suggested changes were authorized at a 
meeting of the Conference on December 15, 1958 and were 
promptly transmitted to the Board. On January 8, 1959 
the Regulation Office notified the Board that these amend- 
ments had been assigned a new designation, Agreement 
No. 150-13. On March 12, 1959 the Board gave its formal 
approval to Agreement Nos. 150-11, 150-12 and 150-13 
(JA. 182). Articles 25 and 31 of this agreement as ap- 
proved by the Board on March 12, 1959 are set forth in 
Appendix B. 


Pursuant to the terms of this agreement the neutral body 
was given broad powers to investigate any member’s trad- 
ing practices, including the right to obtain access to any 
member’s business records for the purpose of investigating 
‘infringements’? of the Conference’s basic agreement; mak- 
ing determinations in respect thereto; and imposing assess- 
ments as appropriate in the circumstances (JA. 58). 


Upon the complaint of a member line that States Marine 
had been engaging in malpractices in the mandarin orange 
trade from Japan to Canada, Lowe, Bingham sought to ex- 
amine intervenor’s books in Tokyo, and next in New York 
through it designee, Price, Waterhouse (JA. 66). These 
investigations were at all times specifically directed and 
were carried out pursuant to the purpose of the member 
line’s complaint to the neutral body (JA. references p. 3). 
Although States Marine’s Toyko office permitted Lowe, 
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Bingham to make the requested examination,‘ its New York 
office refused Price, Waterhouse access to those records 
which were demanded for the sole purpose of following 
up ‘‘leads’”’ as to evidence of rebating uncovered at the 
Tokyo investigation (JA. 66). 


For refusal to permit Price, Waterhouse the requested 
access, Lowe, Bingham subsequently imposed an assess- 
ment against intervenor in the amount of $10,000, the maxi- 
mum assessment authorized for a first offense by the parties 
under Article 25 of the Conference agreement (JA. 19, 
66, 122, 129, 131). 


Approximately six months later, and acting upon infor- 
mation from a member line that States Marine had again 
been engaging in malpractices in the mandarin orange 
trade, Lowe, Bingham, pursuant to its obligations under 
the terms of Articles 25 and 31, once more demanded ac- 
cess to intervenor’s business records—this time at its 
Tokyo office—for the purpose of investigating suspected 


malpractices which were believed to have occurred during 
the 1960 seasonal movement of the same commodity in 
the same trade. In response to this demand, Lowe, 
Bingham was summarily denied such access. Lowe, 
Bingham thereupon entered a second assessment against 
intervenor for $15,000, the maximum amount for a second 
offense authorized under the said provisions (JA. 131, 143). 


For various reasons,® States Marine claims that these 


4The fruits of Lowe, Bingham’s Tokyo investigation included evidence 
that States Marine’s New York office had been solicited for free transporta- 
tion by certain Japanese shippers of mandarin oranges. By reason of inter- 
venor’s refusal to permit the neutral body to gain access to its mandarin 
orange records in New York, Lowe, Bingham’s obligations under its contract 
with the Conference were rendered impossible to fulfill (J-A. 43, 66). 


5 One of the reasons which intervenor assigns for denying the neutral body 
access to its records is that it had its own regular auditors, Peat, Marwick, 
which could have made the required examination. The incongruity of this 
position is manifest when it is realized that another reason assigned for 
refusing access was that Lowe, Bingham was disqualified under the terms of 
Article 25 of the Conference agreement (see Appendix B) because it per- 
formed annual audits on the books of a competitor line at the sole behest of 
Price, Waterhouse! 
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assessments were illegally exacted although until its ethical 
behavior was questioned it had never raised any objection 
to rights and obligations which it, as a party to the Confer- 
ence agreement, had reposed in the neutral body (JA. 40, 
58, 66, 140). Petitioners maintain that these assessments 
were properly imposed and in accordance with the terms of 
the contractual commitments between the parties to which 
the Board had given its approval (JA. 47). Because of the 
similarity of issues, the Examiner designated to hear the 
ease before the Board consolidated both complaints for 
hearing. The consolidated hearing before the Examiner was 
held in San Francisco on April 24, 25, 26, 27, 1961, and in 
Washington on May 29, May 31 and June 1, 1961. At this 
stage briefs have been filed but the Examiner’s initial 
decision has not been issued. 


The Board’s Order to Show Cause 


During the pendency of the Washington hearings before 
the Examiner, the Board in midstream issued an Order 
to Show Cause,® dated May 17, 1961, in which it ordered 
petitioners to respond as follows (JA. 7): 


‘“Waereas, in said complaint, complainants request 
that the Board issue an order 


(a) directing the respondents to cancel the fine as- 
sessed by Lowe Bingham against complainants on 6 
March 1961; 


(b) prohibiting respondents, pendente lite, from tak- 
ing any action to collect such fine or any part thereof; 

(c) prohibiting Lowe Bingham from acting as 
neutral body under Agreement No. 150 and from tak- 
ing any future action against complainants pending 
final determination of Docket No. 920; and 


6Shortly before the issuance of this order, the Board’s Vice Chairman, 
Sigfrid B. Unander, simultaneously advised petitioners’ and intervenor’s re- 
spective counsel by letters dated April 27, 1961 that 
‘“¢Tt is the desire of the Board that the status quo be maintained as 
between States Marine and the conference pending the outcome of the 
consolidated proceedings... .’’ (J.A. 162). 
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Bingham to make the requested examination,‘ its New York 
office refused Price, Waterhouse access to those records 
which were demanded for the sole purpose of following 
up ‘‘leads’’? as to evidence of rebating uncovered at the 
Tokyo investigation (JA. 66). 


For refusal to permit Price, Waterhouse the requested 
access, Lowe, Bingham subsequently imposed an assess- 
ment against intervenor in the amount of $10,000, the maxi- 
mum assessment authorized for a first offense by the parties 
under Article 25 of the Conference agreement (JA. 19, 
66, 122, 129, 131). 


Approximately six months later, and acting upon infor- 
mation from a member line that States Marine had again 
been engaging in malpractices in the mandarin orange 
trade, Lowe, Bingham, pursuant to its obligations under 
the terms of Articles 25 and 31, once more demanded ac- 
cess to intervenor’s business records—this time at its 
Tokyo office—for the purpose of investigating suspected 


malpractices which were believed to have oceurred during 
the 1960 seasonal movement of the same commodity in 
the same trade. In response to this demand, Lowe, 
Bingham was summarily denied such access. Lowe, 
Bingham thereupon entered a second assessment against 
intervenor for $15,000, the maximum amount for a second 
offense authorized under the said provisions (JA. 181, 143). 


For various reasons,’ States Marine claims that these 


4The fruits of Lowe, Bingham’s Tokyo investigation included evidence 
that States Marine’s New York office had been solicited for free transporta- 
tion by certain Japanese shippers of mandarin oranges. By reason of inter- 
venor’s refusal to permit the neutral body to gain access to its mandarin 
orange records in New York, Lowe, Bingham’s obligations under its contract 
with the Conference were rendered impossible to fulfill (J.A. 43, 66). 


5 One of the reasons which intervenor assigns for denying the neutral body 
access to its records is that it had its own regular auditors, Peat, Marwick, 
which could have made the required examination. The incongruity of this 
position is manifest when it is realized that another reason assigned for 
refusing access was that Lowe, Bingham was disqualified under the terms of 
Article 25 of the Conference agreement (see Appendix B) because it per- 
formed annual audits on the books of a competitor line at the sole behest of 
Price, Waterhouse! 
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assessments were illegally exacted although until its ethical 
behavior was questioned it had never raised any objection 
to rights and obligations which it, as a party to the Confer- 
ence agreement, had reposed in the neutral body (JA. 40, 
58, 66, 140). Petitioners maintain that these assessments 
were properly imposed and in accordance with the terms of 
the contractual commitments between the parties to which 
the Board had given its approval (JA. 47). Because of the 
similarity of issues, the Examiner designated to hear the 
ease before the Board consolidated both complaints for 
hearing. The consolidated hearing before the Examiner was 
held in San Francisco on April 24, 25, 26, 27, 1961, and in 
Washington on May 29, May 31 and June 1, 1961. At this 
stage briefs have been filed but the Examiner’s initial 
decision has not been issued. 


The Board's Order to Show Cause 
During the pendency of the Washington hearings before 
the Examiner, the Board in midstream issued an Order 
to Show Cause,® dated May 17, 1961, in which it ordered 
petitioners to respond as follows (JA. 7) : 


‘¢Wauereas, in said complaint, complainants request 
that the Board issue an order 


(a) directing the respondents to cancel the fine as- 
sessed by Lowe Bingham against complainants on 6 
March 1961; 


(b) prohibiting respondents, pendente lite, from tak- 
ing any action to collect such fine or any part thereof; 


(ec) prohibiting Lowe Bingham from acting as 
neutral body under Agreement No. 150 and from tak- 
ing any future action against complainants pending 
final determination of Docket No. 920; and 


6Shortly before the issuance of this order, the Board’s Vice Chairman, 
Sigfrid B. Unander, simultaneously advised petitioners’ and intervenor’s re- 
spective counsel by letters dated April 27, 1961 that 
“Tt is the desire of the Board that the status quo be maintained as 
between States Marine and the conference pending the outcome of the 
consolidated proceedings. ...’’ (J.A. 162). 
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(d) withdrawing approval of Agreements 150-10, 
150-11, 150-12 and 150-13 which incorporated into 
Agreement 150 the provisions effectuating the neutral 
body system; 

Now, THEREFORE, pursuant to Sections 15, 20 and 22 
of the Shipping Act, 1916; 

Ir Is Onperep, that respondents show cause on or 
before May 26, 1961, why an order as set forth in 
items (a), (b) and (c) above, or such other order as 
may be deemed appropriate, should not issue;’’ 


This order was served on May 17, 1961. Under its terms 
petitioners and intervenor were permitted to file affidavits 
and memoranda of law on or before May 24, 1961 (JA. 8). 
Petitioners filed such @ memorandum together with various 
affidavits in which they asserted that the Board was with- 
out jurisdiction to proceed in the premises (JA. 157). 
‘Oral Argument’? was held before the Board on May 26, 
1961 on which occasion petitioners again contended that the 
Board was without jurisdiction to proceed (JA. 224). On 


May 29, 1961, the Board issued an order requiring petition- 
ers to 


“¢, cease and desist: (1) from assessing or collecting 
any fines against complainants; and (2) taking any ac- 
tion to collect fines heretofore assessed against the 
complainants ;”’ 


This is the order from which the instant appeal is being 
taken (JA. 4). 


STATEMENT OF POINTS 
1. The Federal Maritime Board had no jurisdiction un- 
der the Shipping Act of 1916 to issue a cease and desist 
order restraining acts which arose solely out of intervenor’s 
transportation activities between two foreign countries 
(ie., Japan and Canada). 


2. The Federal Maritime Board had no statutory author- 
ity to issue a cease and desist order to preserve the status 
quo. 
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3. The Federal Maritime Board had no statutory author- 
ity to issue this restraining order without first affording 
a hearing within the contemplation of Section 23 of the 
Shipping Act and Sections 5, 7 and 8 of the Administrative 
Procedure Act. 


4. The Federal Maritime Board had no statutory author- 
ity to issue an order upon findings of ‘‘irreparable injury.”’ 


5. The Federal Maritime Board acted arbitrarily and 
beyond its authority in issuing the order when the only 
possible irreparable injury would result from intervenor’s 
own action; when the possibility of irreparable injury to 
petitioners was disregarded; when no provision was made 
for petitioners’ security protection; and when the order was 
issued in disregard of the Federal Maritime Board’s 
Bules of Practice and Procedure and Section 7(c) of the 
Administrative Procedure Act. 


SUMMARY OF ARGUMENT 


Petitioners are the members of a Conference of carriers 
by water engaging in transportation activities from 
ports in Japan to ports on the Pacific Coast of North 
America and Canada. Intervenor is a member of the Con- 
ference but has contested before the Federal Maritime 
Board the right of the Conference and its designee, Lowe, 
Bingham and Thomsons, to take any action against it. 
Lowe, Bingham and Thomsons, the neutral body, is an 
internationally known firm of chartered accountants ap- 
pointed to police the Conference’s ethical behavior. In- 
tervenor is a party to the agreement which authorized the 
establishment of the said neutral body. After ‘‘oral argu- 
ment,’’ the Board issued against petitioners a ‘‘cease and 
desist’’ order to preserve the status quo pending the out- 
come of proceedings now in progress before it. The Board’s 
order operates to restrain the performance of petitioners’ 
contractual rights and obligations, and thereby effectively 
prevents the Conference and the neutral body from taking 
‘any action’? against intervenor pending the outcome of 


10 


the present proceedings. The Board’s order was exclu- 
sively based on transactions which arose out of intervenor’s 
transportation activities in the mandarin orange trade be- 
tween two foreign countries. Neither the Shipping Act, 
1916 nor the Commerce Clause of the Constitution, upon 
which the Act is based, extends to the regulation of such 
transportation and therefore the order is a nullity and must 


be set aside. 


The Board’s order is a nullity for the additional reason 
that there is no statutory authority, express or implied, in 
Sections 15, 20 and 22 of the Shipping Act to support it. 
Since the Board, like all other agencies, is a creature of 
statute, it can only exercise those powers which Congress 
has expressly delegated to it. It cannot therefore go be- 
yond the plain meaning of the express authority so granted 
and under no circumstances can it equate its own powers 
with those of courts of equity, no matter how compelling the 
need may be. During the past forty-four years, the Board 
has failed to assert interim cease and desist authority and 
on several occasions has specifically disclaimed the right 
to exercise this authority. Under these circumstances, it 
should not now be heard to contend that it ever had the 
authority. Had Congress chosen to give the Board status 
quo injunctive powers it would have done so by express 
authorization. While in the case of other agencies Congress 
has expressly delegated cease and desist authority, it has 
permitted its exercise only upon findings of a statutory 
violation. Under the Shipping Act, the only express au- 
thorization of this kind is confined to Section 17 of the 
Act. But Congress has never delegated interim injunctive 
powers to the regulatory agencies. At most, it has dele- 
gated the power of suspension (not applicable here) and 
the power to seek injunctive relief in the courts. 


The Board is, moreover, without statutory authority to 
issue a temporary restraining order under Section 22 of 
the Act since the only orders which it may issue under that 
provision are orders which relate to a statutory violation 
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and are entered after ‘‘full hearing’’ pursuant to Section 
93 of the Act. Since the Board’s order neither related to 
a violation of the Act nor was entered after ‘‘full hearing,”’ 
the Board was obviously without authority to issue it under 
Section 22. 


The Board’s order was also deficient since it was based 
upon findings of ‘irreparable injury.”’ Of course, no pro- 
vision of the Shipping Act permits the Board to exercise 
such a ‘far reaching’? power, the power to award prelimi- 
nary relief based upon irreparable injury being tradition- 
ally the preserve of courts of equity. Since Section 22 
expressly authorizes a remedy for reparable injuries, it is 
unlikely that Congress would have impliedly authorized the 
Board to grant a remedy for irreparable injuries. 


Finally, the Board’s order was completely arbitrary and 
beyond any conceivable scope of authority. Though it 
recites two kinds of ‘‘injury”’ as grounds to support the 
finding of ‘‘irreparable injury,’’ it enjoined neither. Since 
the advent of both hinges not upon petitioners’ action but 
upon intervenor’s, the Board obviously enjoined the wrong 
parties. The only ‘‘injury”’ which could result to inter- 
venor from petitioners’ course of conduct in the interim 
was monetary and thus reparable. If petitioners had not 
been enjoined intervenor at most would have suffered only 
monetary injury from assessments which petitioners had 
decided to forbear from collecting during the pendency of 
the proceedings before the Board. Conversely, the objec- 
tive which the Board did achieve by enjoining petitioners 
was the precipitation of irreparable injury to them with no 
security protection if they prevail. Moreover, the Board 
appears to have placed the burden of proof on petitioners 
at all times contrary to its Rules of Practice and Procedures 
and Section 7(c) of the Administrative Procedure Act. In 
fact, petitioners believe that the case was decided against 
them from the outset, particularly in light of a statement by 
the Board’s Vice Chairman who expressed a predisposition 
on behalf of the Board to hold the parties in status quo. 
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ARGUMENT 
I 


THE FEDERAL MARITIME BOARD DID NOT HAVE JURISDICTION UNDER 
THE SHIPPING ACT. 1916 TO ISSUE A CEASE AND DESIST ORDER 
RESTRAINING ACTS WHICH AROSE SOLELY OUT OF INTERVENOR’S 
TRANSPORTATION ACTIVITIES BETWEEN TWO FOREIGN COUNTRIES 
(ie, JAPAN AND CANADA). 

The Board’s order of May 29, 1961 directs petitioners 
to cease and desist from (1) assessing or collecting any 
future ‘‘fines”’ against intervenor’ and from (2) taking 
any action to collect those “fines”? which had been assessed 
prior to the said order’s issuance (JA. 4). The only 
assessments which had been levied against intervenor as of 
the time the Board’s order was entered, and which are 
therefore immediately affected by the said order, are the 
ones assessed on August 4, 1959 (JA. 66) and on March 6, 
1961 (JA. 5). These levies were imposed solely because 
intervenor refused to permit the neutral body access to its 
files for the purpose of investigating suspected malprac- 
tices® in connection with its transportation activities in the 
mandarin orange® trade between Japan and Canada (JA. 
references p. 3). Petitioners therefore contend that the 
said order, insofar as it relates to acts arising out of 


7Except for the assessments against intervenor and its subsidiary, 
Isthmian Lines, Inc., all assessments imposed against other members of the 
Conference for infringing the Conference agreement have been paid and 
collected in full (JA. 144). 


8 The 4rst assessment imposed upon intervenor arose out of a complaint to 
the neutral body by a member line which placed into question intervenor’s 
trading practices in connection with the carriage of mandarin oranges during 
the 1958 season from Japan to Canada (JA. 19). The second arose out 
of a subsequent complaint to the neutral body which placed in question inter- 
venor’s practices in connection with the carriage of the same commodity in 
the same trade during the 1960 season (JA. 131). 


9The Department of Agriculture prohibits the importation of mandarin 
oranges into the United States under 7 C.F.R. 319.28. According to the regu- 
lation, the prohibition is designed to prevent the introduction into the United 
States of the citrus canker disease. Under the circumstances, transportation 
of mandarin oranges necessarily involves transportation between two foreign 
countries, 
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transportation between two foreign countries, is a nullity 
and should be set aside. 


The power of Congress to regulate foreign commerce is 
contained in Article I, Section 8, Clause 3 of the Constitu- 
tion. It is not the purpose of this appeal to question the 
exercise of this power as it may relate to the transporta- 
tion activities of petitioners and intervenor between ports 
in the United States and ports in a foreign country. But 
petitioners do contest the Board’s authority to issue the 
instant order on the ground that it deals with a subject 
which is clearly beyond the power of the Board under the 
Shipping Act. 


When Congress passed the Shipping Act, it did so pur- 
suant to the above grant of Constitutional authority. Com- 
pagnie Generale Transatlantique v. American Tobacco Co., 
31 F.2d 663, 665 (2d Cir. 1929). It thereby necessarily 
limited the Board’s jurisdiction to the regulation of carriers 
by water in foreign commerce which are 


«| |. engaged in the transportation by water of pas- 
sengers or property between the United States ... 
and a foreign country, whether in the import or ex- 
port trade.’’ (46 U.S.C. § 801) * 


10 When the Board’s jurisdiction was discussed on the Senate Floor, the 
following colloquy took place: 

‘6M, Norris. ... In the first place, the suggestion made by the Senator 
from Iowa [Mr. Cummins] is, in my judgment, unanswerable; that is, 
wo can not legislate to regulate traffic between ono foreign port and 
another foreign port; that is certainly beyond our jurisdiction, . . . 
Mr. Furrcuer. . . . Of course, the section does not attempt to regulate 
vessels trading between Liverpool and a foreign port. We can not do 
that; but it only refers to ships passing in and out of our own ports, .. . 
Mr. Norgis. ... I agree with the Senator that we can not regulate tho 
rates, the rules, or other matters in connection with ships passing from 
one foreign port to another foreign port... .’’ (53 Cong. Rec., p. 12554 
(1916) ) 


In the proceedings before the Examiner, the Board’s Public Counsel on 
brief has maintained that the Board is without jurisdiction over the two 
assessments at issue for the same reason, 

The only mention by Congress of ‘¢transportation of passengers or property 
between foreign ports’’ in the Shipping Act is contained in Section 14a (46 
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If the foregoing language and the legislative comment 
bearing upon its interpretation mean anything, it must 
mean that the Shipping Act does not extend to the regula- 
tion of transportation activities between two foreign na- 
tions,4 and that the Board was powerless to issue the 
instant order which regulates those activities through the 
means of restraining the performance of petitioners’ obli- 
gations under their contractual commitments to the neutral 
body and to one another. 


The Board’s order is an obvious attempt to reach trans- 
actions beyond the scope of the Board’s jurisdiction since 
it directs petitioners to refrain from carrying out acts 
against intervenor which solely related to its ethical be- 
havior in connection with shipments of mandarin oranges 
in the trade between Japan and Canada. Thus, the Board’s 
order deters, prevents, restrains, impedes and regulates 
the Conference’s neutral body operations as they were 
being enforced against intervenor in the mandarin orange 
trade between the aforestated countries. Hence, the said 
order impairs contractual rights of petitioners and of their 
designee, Lowe, Bingham, creates uncertainty in this trade, 
and unjustly discriminates against petitioners, who con- 
tinue to remain faithful to their contractual obligations 
(JA. 172, 174, 178, 180, 182). Clearly, the effect of the 
Board’s order is to regulate ‘‘the rules’? and ‘‘other 
matters in connection with ships passing from one foreign 


nnn nT 
U.S.C. $813). But, under that provision, the Board was given the limited 
authority to determine and certify to the Secretary of Commerce whether any 
foreign carrier was a party to an agreement or practice involving transporta- 
tion between foreign ports which excluded American flag carriers from admis- 
sion on equal terms with all other parties, Obviously, had Congress intended 
Section 1 of the Act to embrace such transportation it would have adopted 
similar language. 


11 The Board’s jurisdiction only arises from activities involving the trans- 
portation function. That function must transpire within the scope of the 
Board’s legitimate regulatory reach. Tho scope of that reach is expressly 
defined by Section 1 of the Act, the provision which governs the applicability 
of all other sections. Sce Border Pipe Line Co. v. Federal Power Commission, 
84 App. D.C. 142, 171 F.2d 149 (1948). 
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port to another foreign port .. .’? which the late Senator 
Norris said could not be done. 


In their search of the authorities, petitioners have been 
unable to discover any valid support for the proposition 
that the Board could arrogate to itself the authority here in 
question.” For the foregoing reasons, they submit that 
the Board exceeded its statutory jurisdiction when it issued 
the said order on the grounds that (1) the order seeks to 
reach transactions beyond the Constitutional power of Con- 
gress to regulate and that (2) the order exceeds the scope 
of the Board’s jurisdiction under Section 1 of the Ship- 
ping Act. 

0 
THE FEDERAL MARITIME BOARD DID NOT HAVE STATUTORY AUTHORITY 


TO ISSUE A CEASE AND DESIST ORDER TO PRESERVE THE STATUS 
Quo. 


A. The Board, having only that authority expressly delegated to 
it by Congress, is not authorized under the plain language of 
Sections 15, 20 and 22 of the Shipping Act to exercise this 
asserted authority. 


The Board cites as authority for the issuance of its or- 
der Sections 15, 20 and 22 of the Shipping Act, 1916 (46 


12In In Be Rates in Canadian Currency, 1 U.S.8.B. 264, 278 (1933) the 

Board’s predecessors stated: 

‘¢Parther, the proposal that this practice of long standing be extended to 

other commodities and other trades ignores the fact that the Board cer- 

tainly has no power to compel carriers operating out of Canada to quote 

in sterling.’’ 
In American Union Transport v. River Plate § Brazil Conferences, et al., 
5 F.MB. 216 (1957) the Board, finding it unnecessary to pass upon the Hear- 
ing Examiner’s conclusion that the transportation of locomotives from Mon- 
treal to Bio de Janeiro was not within the Board’s jurisdiction, observed at 
page 224: 

. that this agency’s jurisdiction is as set out in statute, and we 
cannot, by our own act or omission enlarge or divest ourselves of that 
statutory jurisdiction.’?’ 

Recently, in Oranje v. Anchor Line, 5 F.M.B. 714, 728 (1959) the Board dis- 
claimed the right to 

+» » assert regulatory power over the foreign commerce of any other 

nation.’’ 
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U.S.C. §§ $14, 819 and 821). Petitioners contend that none 
of these statutory provisions authorizes it to decree status 
quo relief which is designed to restrain the performance of 
contractual obligations upon @ finding of ‘‘irreparable in- 
jury.” Petitioners believe that the Board, lacking the 
requisite statutory authority to issue the said order, has 
unlawfully attempted to exercise power which is reposed 
only in courts of equity. Indeed, examination of these pro- 
visions has failed to turn up any suggestion of the power 
which the Board is here asserting. The purpose of these 
provisions, however, is not hard to find. 


Section 15 is designed to require every common carrier 
by water operating in either interstate commerce or foreign 
commerce as defined by the Act to file with the Board copies 
of their agreements with other carriers which relate to 
the several matters specified therein. Once an agreement 
has been so filed, the Section requires the Board to approve 
jt unless ‘‘it finds’’ the agreement to be unjustly discrimi- 
natory, or unfair, or detrimental to commerce, or otherwise 
jn violation of the Act. In the event the Board finds a 
violation which arises out of one or more of the specified 
practices, it may “‘by order’’ disapprove, modify or cancel 
the said agreement. Section 15 further provides that those 
agreements within its scope shall be ‘‘lawful’’ only when 
and as long as approved, and before approval or after dis- 
approval, it shall be ‘‘ynlawful’’? to carry out any such 
agreement. Agreements found to be lawful under this pro- 
vision shall be exempted from the anti-trust laws. 


Section 20 of the Act makes it ‘‘unlawful’’ for any com- 
mon carrier by water to receive information, knowingly 
to disclose it without the consent of the shipper or consignee 
concerning the nature, kind, quantity, destination, con- 
signee, or routing of any property tendered or delivered to 
such carrier for transportation, which information may be 
used to the detriment of such shipper, consignee or carrier. 


There is, of course, no authority in these provisions 
which could be said to confer upon the Board the extraor- 
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dinary power to order interim relief based upon general 
equitable considerations pending the outcome on the merits 
of a proceeding before it. These sections of the Act are, 
moreover, irrelevant to any issue in this appeal since the 
Board’s order is devoid of any finding that they have been 
violated. 


The final authority which the Board relies upon in sup- 
port of its order is Section 22. This provision which is 
derived from the Interstate Commerce Act (49 U.S.C. 
§13(1)) authorizes the filing of a sworn complaint ‘‘setting 
forth any violation of this Act by a common carrier by 
water,’’ and asking reparation for the injury, if any. If 
the complaint so filed is not satisfied, the Board is author- 
ized under it to 


“<,.. investigate it [the alleged violation] in such man- 
ner and by such means, and make such order as it 
deems proper. 

“<The Board, upon its own motion, may in like man- 
ner and, except as to orders for the payment of money, 
with the same powers, investigate any violation of this 
Act.’’ (Emphasis supplied) 


In light of the decision in Pacific Coast European Confer- 
ence-Payment of Brokerage, 5 F.M.B. 65 (1956), modifying 
4 F.M.B. 696 (1955), petitioners believe that the Board’s 
purported reliance upon Sections 15 and 20 is mere window- 
dressing, and that it will no doubt seek to defend the pres- 
ent order on the same basis as it defended its action in that 
case. 


13 In this decision the Board after hearing found the Conference’s brokerage 
rule unlawful under Section 15 and announced for the first time that it had 
authority to order the Conference to cease and desist from effectuating it 
under Section 22. The Board stated (p. 68): 


‘¢None of these powers is specified in the Act, yet each has been vested 
implicitly in us as necessary to the ‘effective governmental supervision’ 
contemplated by the Act. Section 22 of the Act, in permitting us to 
make such order as we deem proper, gives us that authority.’’ 


But the case is not controlling here since petitioners were denied the benefits 
of a hearing and of any findings of a statutory violation. The decision is 
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Any understanding of Section 22 requires understanding 
of the next succeeding provision of the Act, Section 23, 
which is a logical, integral part of the over-all statutory 
scheme. Section 23 provides: 


‘Orders of the Board relating to any violation of 
this Act shall be made only after full hearing, and upon 
a sworn complaint or in proceedings instituted of its 
own motion.” (46 U.S.C. § 822) 


It is petitioners’ belief that the ‘‘orders”’ referred to in 
this section necessarily contemplate the kind of orders 
which can only be entered after a full statutory hearing 
and which are premised upon findings of one or more statu- 
tory violations. Thus, the authority reposed in the Board 
by Section 22 to make “such order as it deems proper’’ is 
plainly the Board’s authority for making the kind of orders 
contemplated by Section 23. Since all Board orders (other 
than mere procedural orders) must conform to the re- 
quirements of the latter provision, it is clear that the Board 
disregarded these requirements when it issued the present 
order24 ‘There is therefore no authority whatsoever in 


ce eae 
therefore merely indicative of the fact that the Board has actually relied upon 
Section 22 to support its theory that it has permanent cease and desist 
powers. It does illuminate the fact, however, that the Board just five years 
ago considered that it lacked the power to issue a temporary injunctive order. 
At p. 67 of the decision it so stated: 


«<T¢ we should accept the above conclusion we would likewise be required 
to say, in the absence of express terms in the Act, that we have no power 
to order carriers and other persons subject to the Act to cease and desist 
from violating sections other than 17, or to seek an injunction to restrain 
a practice of a single carrier pending our decision on the merits of the 
practice.’? (Emphasis added) 


citing West India Fruit $ Steamship Co. v. Seatrain Lines, 170 F.2d 775 (24 
Cir. 1948). 


14 The Board issued its order only after ‘ ‘oral argument.’’ For the rea- 
sons mentioned under Argument III hereof, ‘‘oral argument’’ is not the 
equivalent of the ‘‘full hearing’’ requirement under Section 23. Nor does 
the Board’s order contain any findings of a violation of any provision of the 
Act. Indeed, its very nature is proof that the Board has postponed this de- 
termination. 
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Section 22 for the issuance of a cease and desist order 
based upon supposed findings of ‘‘irreparable injury.”’ 


The foregoing analysis shows that none of the statutory 
provisions which the Board has relied upon give it the 
power to issue an ‘‘interlocutory injunction.’ It is 
axiomatic that administrative bodies possess only such 
powers as may be conferred on them in the statute which 
authorizes their creation, and that an attempt on the part 
of an administrative agency to exercise powers beyond the 
scope of its delegated powers usurps the legislative au- 
thority and is ineffective. Marbury v. Madison, 5 US. (1 
Cranch) 137; United States v. 200 Barrels of Whiskey, 95 
U.S. 571 (1877)); Panama Refining Co. v. Ryan, 293 U.S. 
388 (1935); Miller v. United States, 294 U.S. 435, 439 
(1935) ; Morgan v. United States, 304 U.S. 1 (1938) ; Stark 
y. Wickard, 321 U.S. 288, 309 (1944) 3° Federal Commumi- 
cations Commission v. American Broadcasting Company, 
347 U.S. 284 (1954) ; Border Pipe Line Co. v. Federal Power 
Commission, 84 App. D.C. 142, 171 F.2d 149, 152-153 (D.C. 
Cir. 1948) ; Commissioner of Internal Revenue v. Clark, 202 
F.2d 94, 98 (7th Cir. 1953); Arizona Power Company Vv. 
Stuart, 212 F.2d 535, 540 (9th Cir. 1954) ; Alaska Airlines v. 
Civil Aeronautics Board, 103 App. D.C. 225, 257 F.2d 229, 
230-231 (D.C. Cir. 1958) ; Rhodes v. Social Security Admin- 
istration, 79 F. Supp. 498, 500, 501 (E.D.Pa. 1947) ; Gardner 
v. Ewing, 88 F. Supp. 315, 321, 322 (S.D. Ohio 1950) ;?° Ap- 
plication of Barnes, 116 F. Supp. 464, 467 (N.D.N.Y. 


18In this frequently cited decision, the Supreme Court declared at p. 
309: 


‘cWhen Congress passes an Act empowering administrative agencies to 
carry on governmental activities, the power of those agencies is circum- 
scribed by the authority granted.’’ 


16In the Gardner case, it was held at p. 322: 


‘Implied authority in an administrative agency to extend or modify a 
law may not be inferred from the grant of authority [Sec. 22] to en- 
foree it.’’ 
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1953) 37 American President Lines v. Mackey, 120 F. Supp. 
897 (D.D.C. 1953); Air Transport Association of America 
v. Brownell, 124 F. Supp. 909, 910 (D.D.C. 1954). 


In support of these well known principles is the Supreme 
Court’s recent decision in Civil Aeronautics Board v. Delta 
Air Lines, ... US. ... 6 L.Ed. 2d 869, 874, 879, S81 (1961). 
Tn that case, the question was whether the Civil Aeronautics 
Board could order the alteration of Delta’s certificate of 
public convenience and necessity after it had become effec- 
tive without notice or hearing. The controlling statute re- 
quired a hearing. In considering this problem, and upon 
holding that the certificate could not be lawfully changed, 
the Supreme Court declared: 


“‘However, the fact is that the Board is entirely a 
creature of Congress and the determinative question 
is not what the Board thinks it should do but what 
Congress has said that it can do... .? (p. 874) 

“All we hold is that, if the Board wishes to do so, 
it must proceed in the manner authorized by the stat- 


ute.’’ (p. 878) 

“it is diffieult to follow the argument that the 
Board should be allowed to improvise on the powers 
granted by Congress in order to preserve administra- 
tive flexibility.’’ (p. 879) 

«we think that both administrative and judicial 
feeling has been opposed to the proposition that the 
agencies may expand their powers . . . without a solid 
foundation in the language of the statute.”’ (p. 881) 


The Supreme Court’s analysis of the Civil Aeronautics 
Act in the Deléa decision is obviously relevant here for it 

17In deciding that the Immigration and Naturalization Service had no 
implicit subpoena powers, & New York District Court observed at p. 467: 


«The importance to the administration and enforcement of the Act is 
evident ... but such reasons for expediency cannot prevail if the subpoena 
power exercised is in excess of the statutory grant.’’ 


In In Be Merchant Mariners Documents, 91 F. Supp. 426, 429 (N.D.Cal. 1949), 
it was stated at p. 429: 
«No claim of public policy or public urgency may justify an administra- 
tive regulation which conflicts with a statutory regulation.’” 
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is also clear that the Board’s order does not rest upon 
any ‘‘solid foundation in the language of the’? Shipping 
Act except whatever hidden meaning our opponents might 
be able to muster from Section 22. 


Such a conclusion is compelled when it is realized that the 
Board, in issuing its order, has virtually equated its own 
powers with those of a court of equity, powers which 
the courts have consistently refused to permit agencies of 
government to assume. 


In Federal Trade Commission v. Eastman Kodak Co., 274 
U.S. 619, 623 (1927), the Supreme Court, in refusing to 
allow the Federal Trade Commission to go outside of the 
Federal Trade Commission Act which expressly empowered 
it to issue a cease and desist order of divestiture, announced 
the irrefutable principle at p. 623 that 

‘The Commission exercises only the administrative 
functions delegated to it by the Act, not judicial power. 
(authorities cited) It has not been delegated the au- 
thority of a Court of equity.”’ 


In National Labor Relations Board v. Atlanta M etallic 
Casket Co., 205 F.2d 931, 936 (5th Cir. 1953), the Fifth Cir- 
cuit has more recently emphasized the same principle. 
There, the Court held at p. 936 that 
“The Board, like all statutory and administrative 
agencies, is governed strictly by the statute from which 
it derives its existence, and equitable considerations in 
support of its jurisdiction are inappropriate for judi- 
cial inquiry where such jurisdiction was not properly 
invoked or does not otherwise exist.”’ 


Clearly, the Board has no equitable powers and, under 
these established principles, should not be permitted to 
exercise such powers. 


In sum, petitioners submit that the Board, being a crea- 
ture of Congress, derives its powers from only those powers 


18 The Board’s order not only usurps the legislative; it also invades the 
judiciary. 
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which are expressly delegated to it; that the Board has not 
been delegated either express or implied authority under 
Sections 15, 20 and 22 of the Shipping Act to issue the 
present order, and that the Board cannot validly seek to 
uphold its order upon a ‘‘finding’’ of irreparable injury 
no matter how urgent the need may be. 


B. The long standing administrative interpretation by the Board, 
and its predecessors, that there is no interim cease and de- 
sist authority vested in it under the Shipping Act is entitled 
to the greatest of weight in any consideration of whether the 
Board ever had the authority. 


Although the Shipping Act was passed in 1916, the Board 
never claimed that it had the authority to issue interim in- 
junctive relief until 1960. In the decision, Pacific Far East 
Line, Inc. v. Pacific Westbound Conference, Docket No. 915 
(1960), it issued such relief for the first time, and sup- 
ported its interim order upon Sections 15, 17 and 22 of the 
‘Act without explanation.”* The next assertion of this newly 
found power was when it issued the present order against 
petitioners. Thus, from 1916 until the past year, the Board 
never sought to exercise this power, and on several occa- 
sions had actually interpreted the Act as precluding it 
from doing so. 


For example, during 1948, the Board’s predecessors rep- 
resented to the courts on at least two occasions that they 
were sans power to afford temporary equitable relief. In 
the first case, West India Fruit and Steamship Co., supra 
note 13, the Court of Appeals for the Second Circuit sus- 
tained the action of the District Court in granting an in- 
junction on the theory that the former Commission itself 
lacked power to grant relief pending the determination of 
a formal complaint before it. In the second, Isbrandtsen 
Co. v. United States, 81 F. Supp. 544, 547 (S.D.N.Y. 1948), a 


19 This case was appealed to this Court (see Case No. 16,019) but upon a 
subsequent stipulation between the parties was dismissed. 
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District Court sitting in New York observed and held (p. 
547): 


‘Since the Commission disclaims the power to afford 
temporary relief, and the equitable power of the court 
to preserve the status quo to protect the rights of all 
concerned has not been withdrawn by statute, an in- 
junction as prayed should issue, conditioned on the 
plaintiff’s diligent prosecution before the Commission 
of a complaint challenging the validity of the agree- 
ments.”’ 


Several years later in 1955, the Commission’s successor, 
the Federal Maritime Board, in Pacific Coast European 
Conference-Payment of Brokerage, 4 F.M.B. 696, 704, 705 
(1955), affirmed without qualification the Commission’s 
earlier interpretation and held that it was without power 
to suspend both approved and unapproved agreements be- 
tween carriers either on an interim or permanent basis, 
stating (pp. 704, 705) : 


“The question of our authority to suspend amended 
Rule 21 during the pendency of proceedings in Docket 
No. 767 requires little discussion. Briefly, we consider 
this Board to be without authority, express or implied, 
to suspend or stay approved or unapproved agreements 
between carriers. Where we deem it to be sufficiently 
urgent, we may, as we have in the past, enlist the aid 
of a court of equity to stay a given activity. Before 
such court, each party will receive due protection. If 
a stay is issued, the court may require the posting of 
a bond or may make other provision for the benefit 
of all parties to the litigation to protect each against 
economic loss. In the present case we are not author- 
ized to order the conference to cease and desist from 
applying amended Rule 21 either prior or subsequent 
to a determination of the status of the rule under sec- 
tion 15 of the Act.’’ 


On reconsideration of the same case, 5 F.M.B. 65 (1956), 
however, the Board reversed itself and held for the first 
time that it possessed the authority under Section 22 to 
issue a permanent cease and desist order to prohibit the 
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parties from carrying out an unapproved agreement, and, 
in the same breath, challenged the Conference to seek judi- 
cial review from the burdens which it might impose. But, 
in pursuance of its reconsideration, the Board repeated its 
disclaimer of power to issue an interlocutory order based 
upon equitable considerations. Therefore, until the Pacific 
Far East Lime case, supra at 22, the Board, and its 
predecessors, had consistently regarded itself as lacking in 
authority to award interim relief, and in the current Ses- 
sion of Congress the same Board which issued the instant 
order represented to the House Merchant Marine and 
Fisheries Committee that: 


“4, The Board should be given the power to enter cease 
and desist orders of an interlocutory nature prior 
to the completion of full evidentiary hearings. ...’” 


(Emphasis added) 7° 


It is thus clear that during the past forty-four years the 
administrative policy of the Board, and of its predecessors, 


has been to refrain from usurping the traditional function 
of courts of equity to issue an interlocutory injunction upon 
the simple belief that Congress had never given it such 
authority. Petitioners believe that this long standing ad- 
ministrative interpretation is entitled to the greatest of 
weight in any present consideration of whether the Board 
has been given this power. Wisconsin v. Illinois, 278 U.S. 
399 (1929); U. S. v. Public Utilities Commission of Cali- 
fornia, 345 U.S. 295 (1953) ; Stew v. Mazer, 204 F.2d 472 
(4th Cir. 1953). In Border Pipe Line Co., supra at p. 19, 
Judge Prettyman observed at p. 151: 


‘“We are also impressed with the fact that although 
this petitioner was before the Commission and secured 
its permit to export in 1942, it was not until 1947 that 
the Commission asserted its regulatory authority in 


20The above passage is quoted from p. 14 of a Department of Commerce 
report submitted to the Committee in response to its request of February 2, 
1961. 
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other respects over that same business. We are not 
advised that the Commission has asserted that power 
in any other instance until its order in this case. The 
eight years and more which passed between the ap- 
proval of the Act in 1938 and the first assertion by the 
Commission of general regulatory power over com- 
panies engaged in foreign commerce but not otherwise 
subject to such general powers seems to indicate a 
long-standing administrative view contrary to the Com- 
mission’s present position.’’ 


[om en Congress has seen fit to grant an agency the power to 
issue cease and desist orders it has expressly authorized 
such power and permitted it to be exercised only upon a 
finding of some statutory violation. It has never authorized 
an agency to award interim relief based upon a finding of 
“irreparable injury.” 

Analysis of the laws administered by other agencies of 
government reveals that Congress has uniformly with- 
held from those agencies which it has created power to 
award the drastic and extraordinary relief which the Board 
has awarded intervenor in this case. Examination of the 
authority reposed in these agencies, however, shows that 
where they have been permitted to exercise cease and desist 
authority they have done so pursuant to an express dele- 
gation of authority. And, whenever such power has been 
granted, Congress has consistently required the agency 
exercising it to first determine whether the statute which it 
is charged with administering has been violated.” Never 
has Congress permitted this power to be exercised in re- 
liance upon general equitable considerations for the purpose 
of holding the parties in status quo pending an ultimate de- 


2FTC (15 U.S.C. 45(b)); FPC (16 U.S.C. 820); NLRB (29 U.S.C. 
160(c)) ; FCC (47 U.S.C. 312(b) (ec) ; ICC (49 U.S.C. 15(1) ; CAB (49 U.S.C. 
1482(c)). The only express authority to issue such an order under the Ship- 
ping Act is contained in Section 17 (46 U.S.C, 816) which was not a basis for 
the issuance of the Board’s order. 


22 Idid. 
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termination on the merits.” In many instances, however, 
Congress has expressly granted an agency the right to ob- 
tain such relief upon the filing of a petition in an appro- 
priate district court, although in others Congress appears 
to have withheld the power.” Under these circumstances, 
this Court has declared in Alaska Airlines, supra at p. 19, 
thusly : 


“We think it does not follow from that decision, ren- 
dered over 44 years ago, that the Civil Aeronautics 
Board now has the authority it claims. The question 
is what intention should now be attributed to Congress. 
Congress has expressly authorized one regulatory 
agency after another to control depreciation practices. 
It has done so in the Federal Power Act, the Natural 
Gas Act, and the Interstate Commerce Act... . We 
conclude that when Congress wishes to confer such 
authority, it says so.”’ (p. 230) (Emphasis added) 

‘cWhether the Board should have the control over 
depreciation that Congress has given to other agencies 
is a problem for Congress, not the courts.’’ (p. 231) 


In Border Pipe Line Co., supra, at 19, this Court had 
already reached the same result. At page 152 of its de- 
cision, Judge Prettyman reflected: 


23The only somewhat analogous power which Congress on occasion has ex- 
pressly delegated is the power of suspension. The Board exercises such a con- 
fined power in respect to domestic carriers under Section 3 of the Intercoastal 
Shipping Act, 1933 (46 U.S.C. 843, et seq.). The following other agencies 
have the same power: FPC (15 USC. 717(c)); (16 U.S.C. 824(d)) 5 FCC 
(47 U.S.C. 204, 303(m)); ICC 48 U.S.C. 15(7)); and CAB (49 U.S.C. 
1482(g)). 


“A FTC (15 U.S.C. 53, 68¢, 69g(b), 70f) ; FPC (15 U.S.C. 717s) (16 U.S.C. 
g25m); FDA (21 U.S.C. 322); NLRB (29 U.S.C. 160(j)); ICC (49 U.S.C. 
5(8), 43). 


25 The Shipping Act as it applies to carriers in foreign commerce is such 3 
statute. In West India Fruit ¢ Steamship Co., supra, note 13, the former 
Commission was expressly permitted to intervene pursuant to Rule 24(b) (2) 
of the Federal Rules of Civil Procedure in support of the petitioner ’s conten- 
tion that the Commission was without power to grant interim relief. In 
Isbrandtsen, supra at 22, the United States was sued and the Commission 
was similarly permitted to intervene. 
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“<Questions such as the one presented in this case are 
properly for the Congress. The circumstances upon 
which they arise are familiar. Congress uses expres- 
sions of established meaning. ... But, the administra- 
tive body finds a sufficient penumbra of meaning to 
justify a claim to more authority than appears upon 
the face of its grant. It asserts the extended authority 
and thus forces the issue upon the courts. It asks 
the courts to define an intent on the part of Congress 
and then to decree that the words of the statute spell 
that intent .... But where relatively plain language 
and congressional conduct of accepted implication point 
one way and the contrary appears only through 
strained and complex assumptions and deductions, 
questions which the administrators may have as to 
the full intent and desirable scope of the congressional 
action ought to be addressed to the Congress... . If, 
perchance, the judiciary does not reach the objective 
at which the legislative aimed, there is a most unde- 
sirable confusion of functions of the two branches. . 
Words of established meaning are given an unnatural 
significance, and thereafter whenever they appear the 
law is uncertain. The interpretation of a statute is 
not like a will, where the person whose interest is to be 
ascertained no longer lives and some meaning must be 
given his expressions however meaningless; or of a 
contract. ... Not so in the case of a statute; the Con- 
gress is in "frequent session... . If an administrative 
agency thinks that the real intent and purpose of a 
statute is broader than or different from its terms, it 
need only ask Congress for an enlargement or clarifi- 
cation.”’ 


The train of logic from the foregoing decisions of this 
Court when applied to the facts of this case leads to the 
conclusion that had Congress given the Board the unusual 
powers which it now claims to have, in the vernacular of 
Alaska Airlines, it would have said so. 
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m 


THE FEDERAL MARITIME BOARD WAS WITHOUT STATUTORY 
AUTHORITY TO TRAINING ORDER 


OF THE SHIPPING ACT AND SECTIONS 5, 7 AND 8 
ADMINISTRATIVE PROCEDURE ACT. CLEARLY, THE 
ARGUMENT” ACCORDED PETITIONERS BELOW WAS NOT A 
“FULL HEARING.” 

Further proof that the Board was without statutory au- 
thority to issue a temporary restraining order under Sec- 
tion 22 is to be found in Section 23 of the Shipping Act, 
and in various provisions of the Administrative Procedure 
Act (5 U.S.C. 1001, et seq.). As earlier jndicated herein, 
the statutory scheme contemplated by the Shipping Act re- 
quires that Sections 22 and 23 be read together. When so 
harmonized, it becomes apparent that any order 7* made 
under Section 22 must relate to a violation of the Act and 
must therefore be preceded by the requisite ‘‘full hear- 
ing.’? When read apart, as the Board and intervenor would 


have it, the logic of the statute’s design is defeated, and 
Congress must be deemed to have authorized the Board to 
make whatever orders as might please it. Surely, Congress 
did not intend to create such a Frankenstein of an agency 
when it passed the Shipping Act. 


The harmony between Sections 22 and 23 is logical be- 
cause both Sections are designed to enable the Board to 
carry out its ultimate adjudicatory function which is to 
make determinations relating to violations of the Act. The 
purpose of Section 22 therefore is to afford a remedy to 
injured persons by enabling the filing of a complaint set- 
ting forth some violation, and also to enable the Board to 
investigate violations on its own motion. Obviously, before 


26 While under Section 22 the Board is limited to the making of orders 
which either find or fail to find a violation, under other provisions of the Act 
it makes orders which do not require a hearing. For example, under Section 
21 the Board may require the filing of various carrier records, and under its 
Rules of Practice and Procedure (46 C-F.R. 201, et seq.) it may set the place 
and time for a hearing, require the taking of a deposition, direct the at- 
tendance of the parties at a prehearing conference, issue a subpoena, and 
80 On. 
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the Board can find a violation, it must hold a hearing. In 
contemplation of the Board’s duty under Section 22 to de- 
termine violations, Congress has accordingly provided in 
Section 23 the safeguard of a ‘‘full hearing.’’ Thus, the 
Board’s sole function under Section 22 is limited to the 
determination of violations, and once it has done so, it 
may ‘‘make such an order as it deems proper.’’ Clearly, 
such an order must relate to a violation and be preceded 
by a hearing. It becomes apparent, therefore, that Con- 
gress in permitting the Board to ‘‘make such an order as 
it deems proper’’ sought to give the Board reasonable 
latitude in drafting the form of the order for the purpose of 
fitting it to the violation so found. No other significance 
can be validly attached to this phraseology. 


Confirmation of the above reasoning is to be found in 
Swayne & Hoyt v. Kerr Gifford & Co., 14 F. Supp. 805, 806 
(E.D.La. 1935), where Judge Borah made the function of 
Section 22 clear. In that case, complainants sought in- 
junctive relief in equity on the ground that they had a 


right of action under Section 29 of the Shipping Act. Sec- 
tion 29 is the provision which permits any person injured 
under the Act to apply to a district court to enforce obedi- 
ence to any Board order. In denying the requested relief, 
Judge Borah came to the conclusion that the kind of order 
contemplated by Section 29 was the kind of order contem- 
plated by Section 22 and held at p. 806: 


‘‘Having heard the argument of counsel and the evi- 
dence, the court has reached the legal conclusion that 
no order was issued in this case, such as is contem- 
plated by the statute [Sec. 29]. The order which the 
statute [Sec. 29] contemplates is an order [Sec. 22] 
which duly issues after a hearing upon complaint and 
answer, or an order [Sec. 22] which the Board on its 
own motion issues after having instituted inquiry in the 
matter.’’ 


Since the only provision in the Shipping Act which author- 
izes the filing of a complaint and the institution of an in- 
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vestigation is Section 22, it is clear from the foregoing that 
Judge Borah was equating the requirements of an ‘‘order’’ 
under Section 29 to the requirements of an ‘‘order’’ under 
Section 22. This being so, there can be no doubt that 
Judge Borah construed Section 22 as authority only for the 
Board’s issuance of those orders which contemplate the find- 
ing of a statutory violation and which have been preceded 
by a hearing. Under this line of reasoning, it follows that 
any order which the Board might issue under Section 22 
must conform to the requirements of Section 23 which speci- 
fies the necessity for a full agency hearing. In accord: 
Rivoli Trucking Corp. v. New York Shipping Ass’n., 167 
F. Supp. 943, 946 (S.D.N.Y. 1957). 


Having in mind the scheme contemplated by these pro- 
visions, petitioners believe that the Board disregarded their 
common design when it issued the present order which is 
neither based upon a ‘‘full hearing’’ nor upon any findings 
relating to a violation. They, therefore, believe that the 
“coral argument held pursuant to the Board’s Order to 


Show Cause, dated May 17, 1961,’ (JA. 197) patently 
falls short of the statutory requirement for a ‘¢full hear- 
ing’? under the Shipping Act. 


The Supreme Court in Morgan v. United States, 298 U.S. 
468, 480 (1936) appears to have disposed of this question a 
quarter of a century ago when it interpreted an identical 
statutory provision under the Packers & Stockyard Act of 
1921 (7 U.S.C. 181, et seq.). Under it, the granting of a 
“fll hearing’? was required before the Secretary of Agri- 
culture could act. On a direct appeal upon the allegation 
that a ‘‘full hearing’? had not been granted, the late Chief 
Justice Hughes, in reversing the lower court, stated at p. 
480: 


“There must be a full hearing. There must be evi- 
dence adequate to support pertinent and necessary find- 
ings of fact. Nothing can be treated as evidence which 
is not introduced as such... . Findings based on the 
evidence must embrace the basic facts which are needed 
to sustain the order... . 
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‘“A proceeding of this sort requiring the taking and 
weighing of evidence, determinations of fact based 
upon the consideration of the evidence, and the mak- 
ing of an order supported by such findings, has a 
quality resembling that of a judicial proceeding. Hence 
it is frequently described as a proceeding of a quasi 
judicial character. The requirement of a ‘‘full hear- 
ing’’ has obvious reference to the tradition of judicial 
proceedings in which evidence is received and weighed 
by the trier of the facts. ...’?” 


In accord: Brotherhood of R. R. Trainmen v. Swan, 214 
F.2d 56, 58, 59 (7th Cir. 1954) and Jeffries v. Olesen, 121 
F. Supp. 463, 475 (S.D. Cal. 1954) holding that a fair hear- 
ing includes the opportunity to present evidence and to 
cross-examine opposing witnesses. 


The requirement for a trial type hearing spelled out in 
the Morgan case has also been spelled out in the Admin- 
istrative Procedure Act. Section 5 of that Act states that 


“In every case of adjudication required by statute to 
be determined on the record after opportunity for an 
agency hearing... .’’ 


the requirements of the Act shall apply. Since Section 23 
of the Shipping Act is a statute which requires an agency 
hearing, Section 5% therefore requires that the hearing 
afforded shall be conducted in conformity with Sections 7 
and $ of the Act. Gardner v. United States, 239 F.2d 234, 
238 (5th Cir. 1956). 


Section 7(c) of the Act provides that: 


‘Any oral or documentary evidence may be received 
... and no sanction shall be imposed or rule or order 


27In discussing this decision, Professor Davis makes it clear that the 
Supreme Court had in mind a trial type hearing as opposed to oral argument. 
Davis, Administrative Law Treatise, (1958) § 707. 


28 Section 5(b) requires the agency to afford all interested parties oppor- 
tunity for the submission and consideration of all facts and arguments in 
conformity with Sections 7 and 8, 
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be issued except upon consideration of the whole record 
_.. and as supported by and in accordance with the 
reliable, probative, and substantial evidence. Every 
party shall have the right to present his case or de- 
fense by oral or documentary evidence, to submit re- 
buttal evidence, and to conduct such cross-examination 
4 may be required for a full and true disclosure of the 
acts.”? 


Section 8(a) provides for the issuance of an initial deci- 
sion and Section 8(b) provides for the opportunity to sub- 
mit (1) proposed findings and conclusions, (2) exceptions, 
and (3) supporting reasons therefor.” 


Since for the above reasons the Board’s order entered 
against petitioners in this case was not an order relating 
to a violation and was not an order issued after ‘‘full hear- 
ing’’, petitioners contend that the Board had no statutory 
authority to issue it, and that it should therefore be set 
aside. 


Iv 
THE FEDERAL MARITIME BOARD DID NOT HAVE STATUTORY 


AUTHORITY TO ISSUE AN ORDER BASED UPON FINDINGS 
OF “IRREPARABLE INJURY.” 


The drastic nature of an interim injunctive order based 
upon findings of “irreparable injury”’ is a matter of estab- 
lished law. Such an order has been often described. In 
Bernstein v. Herren, 136 F. Supp. 493, 498 (S.D.N-Y. 1956), 
it was stated at p. 498: 


“Jt is familiar and elementary law that ‘the granting 
of a preliminary injunction is an exercise of a very 
far-reaching power, never to be indulged in except in 
a case clearly demanding it.’ ”’ 


29 In interpreting these provisions, a New York District Court in Seatrain 
Lines, Inc. v. United States, 168 F. Supp. 819, 825-6 (8.D.N.Y. 1958) has 
recently declared that: 


¢¢An agency hearing is a quasi-judicial adversary proceeding where testi- 
mony is presented by the contending parties, both are fully heard and an 
administrative adjudication follows. 5 U.S.C.A. §§ 1004, 1006.”’ 
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Yet, the Board issued such an order against petitioners 
on May 29, 1961, and based it upon admitted findings of 
‘irreparable injury’”’ as though it were a court of equity. 


Petitioners know of no provision in the Shipping Act 
which authorizes the issuance of such relief. They are, 
however, aware of the Board’s express authority in Sec- 
tion 22 to award damages for reparable injuries. It 
was no accident that Congress on the one hand expressly 
granted a remedy for reparable injuries, and on the other 
refused under the same statutory provision to afford a 
remedy for irreparable injuries. Surely, Congress, having 
expressly authorized the filing of a complaint for repara- 
tions, would not have failed to expressly provide a means 
by which to avert the occurrence of an irreparable injury 
had it so intended. In this connection, see Argument ITA 
where petitioners have urged that the Board is a creature 
of expressly delegated statutory authority and cannot exer- 
cise the powers of a court of equity; and Argument IIC 
where it is emphasized that Congress has uniformly with- 
held interim equitable powers, even from agencies whose 
regulatory needs far outweigh those of the Board. 


There can be no doubt that this order, based upon find- 
ings of ‘‘irreparable injury,’’ was issued under extremely 
questionable circumstances. The Board’s enthusiasm for 
issuing it, however, was not deterred by this fact in spite 
of petitioners’ repeated contentions that it was without 
statutory jurisdiction to proceed. Perhaps, there is no 
better answer to this than to say, as petitioners have sug- 
gested below under Argument V, that the Board had 
already made up its mind. But, in Copra v. Suro, 236 F.2d 
107, 110, 115 (1st Cir. 1956), the First Circuit, in reviewing 
the trial court’s decision which denied a preliminary injunc- 
tion, treated a similar situation much more seriously. 


30 Section 22 provides that any person may file a complaint setting forth 
any violation of the Act ‘‘and asking reparation for the jury.’? Under 
this authorization complaints have been principally filed for violations of Sec- 
tions 14, 15, 16 and 17. 
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There, Chief Judge Magruder, after discussing the ‘‘far 
reaching’? nature of a preliminary order held at p. 115: 


“TWle are sufficiently impressed with the difficult 
question of statutory interpretation tendered on this 
jssue that we are unable to rule that the district court 
erred in its denial of a temporary injunction in so far 
as the order was based on that court’s ‘serious doubts’ 
as to jurisdiction. . . 


”? 


Indeed, the Board owed petitioners at least the same 
serious concern about its jurisdiction and statutory author- 
ity to issue the instant order as the trial judge had given 
to the court’s authority in the Copra case. In any event, 
the Board was without statutory authority to invade the 
traditional preserve of equity and issue an order which was 
based upon findings of ‘irreparable injury.”’ 


v 


THE FEDERAL MARITIME B 
AUTHORITY IN ISSUIN 


TIONERS WAS DISREGARDED: 

FOR PETITIONER'S SECURITY PROTECTION: 

WAS ISSUED IN DISREGARD OF THE BOARD'S RULES OF PRACTICE 
AND PROCEDURE AND SECTION 2c) OF THE ADMINISTRATIVE PRO- 
CEDURE ACT. 


Analysis of the order here challenged points up the mean- 
derings and excesses indulged in by the Board in its issu- 
ance. The order recites that intervenor must have either 
resigned from the Conference or submitted to further as- 
sessments if it did not wish to honor its contractual obli- 
gations to petitioners. While the former course might be 
a source of some possible disturbance * to the twenty-six 


31 In light of tho reasons underlying the establishment of the neutral body, 

it is most unlikely that intervenor’s withdrawal from the Conference would 
than the injury caused by the exercise of 
f the Conferenco’s self-policing agreement 

particularly ut any evidence as to the extent 

of interventor’s participation in th \- ral affidavits offered 

by petitioners show, any preferen' 

body merely tend to undermine the integrity 0: 

help to stimulate distrust among the member lines, thus causing & return to 

the chaotic conditions which existed before the establishment of the neutral 

body (JA. references p. 14). 
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petitioning lines, it is to be noted that the Board’s order 
did not eliminate this possibility, for intervenor remains 
free to withdraw from the Conference at any time, thus 
causing whatever damage in the trade which the Board 
presumptively sought to prevent. Even assuming, but of 
course not conceding, Board power to issue orders based on 
irreparable injury, it would be a non sequitur for the Board 
to rely on as justification, but not actually prohibit, a par- 
ticular anticipated injury. If the respondent Board wished 
to prevent the possibility of this ‘irreparable injury,’ it 
should have restrained intervenor’s rescission of its con- 
tract rather than the enforcement of petitioners’ contractual 
rights. 


The only result accruing from any assessments would 
have been intervenor’s obligation to pay them. Payment 
of assessments clearly would not constitute irreparable in- 
jury since it has been held that not even payment of a true 
fine is irreparable injury. Papaliolios v. Durning, 167 F.2d 
737 (2d Cir. 1948).” 


Another cause of irreparable injury cited in the order 
was that allowance by intervenor of access to its books 
might be a violation of Section 20 of the Act. This ground 
is irrelevant since it is apparent that the order wisely does 
not even attempt to deal with this problem. In this situa- 
tion intervenor has a remedy—it could refuse access and 
plead illegality to petitioners’ action on the contract. 


From still another point of view, the Board considered 
in its order that if assessments were rightfully levied by 
the neutral body while the hearing was being conducted, 
intervenor would be irreparably injured by virtue of its 
payment of these fines. The reasoning is somewhat dif- 
ficult to follow. The Board is saying that because one con- 
tracting party among twenty-six entertains doubts about 


32 At the oral argument before the Board, petitioners’ counsel made it clear 
that the Conference was willing to forbear from the collection of the two 
assessments involved in this case (JA. 216, 217, 220, 224). 
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the validity of the agreement, it should be instantly relieved 
of its contractual commitments while the other parties xoust 
continue to fulfill their obligations as they have in the 
past. The foregoing problem is clearly without the scope 
and beyond the competence of an administrative body. 
Administrative bodies are created because of their expertise 
in the precise field covered by the act empowering them and 
they must not be encouraged to base their actions on the 
many conflicting considerations involved in the law of 
equity. That may be why Congress has given them no 
such encouragement. (See: Argument TIc). 


The next point is another illustration of the inefficacy of 
administrative bodies donning the judicial robes. The 
Board’s order was purportedly based on the possibility of 
irreparable injury. The respondent must have seen the 
problems involved in this controversy as through a glass, 
darkly, since it ignored the injury which clearly would 
ensue to petitioners. The respondent must have considered 
the measurable damage of assessment payments less rep- 
arable and more serious than the immeasurable loss to 
petitioners through the suspension of their agreement. If 
so, it needs much study of the law of equity. Petitioners 
are obliged to continue their operations in accordance with 
the Conference agreement while intervenor can operate as 
it pleases. Intervenor continues to derive the benefits of 
the agreement while the very fact of its favored position 
eauses inestimable damage to the worth of the agreement. 
What could be a more telling indictment of the use by youth- 
ful agencies of weapons reserved for courts steeped in skill 
and precedent? 


It is hornbook law that a court of equity, exercising its 
discretion to grant or withhold such extraordinary interim 
relief, should carefully weigh the possibilities of injury to 
the parties. The Board failed to afford petitioners the 
benefit of this concept of judicial fairness. 


Nor did respondent attempt to provide petitioners with 
any protection should they prevail on the merits. It would 
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seem only reasonable that where an agency is willing to 
gamble with the fortunes of parties by affording such sum- 
mary relief it should attempt to provide some protection 
to those parties. Indeed, the Board itself was of this per- 
suasion at one time. In Pacific Coast European Confer- 
ence-Payment of Brokerage, supra at 23, the Board was 
convinced that it had no power to stay approved agree- 
ments because it could enlist the help of a court of equity, 
saying, at p. 704: 
“‘[EJach party will receive due protection. If a stay 
is issued, the court may require the posting of a bond 
or may make other provision for the benefit of all 
parties to the litigation to protect each against eco- 
nomic loss.’’ 


This sentiment is in agreement with the position we hold 
in gleaning the Board’s powers from the Shipping Act. 
Since this expression by the Board the provision has not 
been amended. 


Boule 10(0) of the Board’s Rules of Practice and Proce- 
dure, supra note 25, reads: 


“At any hearing in a suspension proceeding under 
section 3 of the Intercoastal Shipping Act, 1933... 
the burden of proof .. . shall be upon the respond- 
ents... .In all other cases, the burden shall be on. the 
proponents of the rule or order.”’ (Emphasis supplied) 


Section 7(c) of the Administrative Procedure Act, supra at 
31, provides: 


“xcept as statutes otherwise provide, the proponent 
of a rule or order shall have the burden of proof.”’ 


Petitioners submit that the Board did not give them the 
benefit of such a rule of proof. At oral argument on the 
motion to show cause the Board’s Chairman instructed pe- 
titioners’ counsel to proceed and assume the burden and, 
after counsel respectfully declined, observed that the par- 
ties should not ‘quibble about the burden of proof.” 
(JA. 198, 200). 
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In this context note should be taken of a letter from 
Board Member Sigfrid B. Unander, quoted, supra at note 6, 
wherein Mr. Unander in his capacity as Vice Chairman ex- 
pressed a predisposition on behalf of the Board to main- 
tain the status quo in these proceedings. It might seem 
that the cause had been decided before oral argument was 
ever held. 


This dissection of the Board’s order exposes its crazy 
quilt nature and complete lack of foundation in law or rea- 
son. Appropriate as a conclusion are the words of Elihu 
Root quoted by Professor Davis: 


“Tf we are to continue a government of limited powers, 
these agencies of regulation must themselves be regu- 
lated.’’ * 


CONCLUSION 


The present appeal is founded upon jurisdictional grounds. 
Petitioners’ principal concern is that the Board in the 
issuance of its order has run roughshod over their private 
contractual rights and obligations with the resultant effect 
of undermining the purpose and intent of their agreement 
for self-policing, thus precipitating an undesirable prone- 
ness among the member lines to regard less seriously their 
obligation to make the neutral body work. In permitting 
the development of this situation, petitioners believe that 
the Board has flagrantly usurped the powers of the legis- 
lature as well as those of the judiciary. 


Respectfully submitted, 


Geanam, James & Roura 
By Cuaumers G. Granam 
Axexanprer D. CaLHoun 
Dan F. Henperson 
Crates F, WarkEN 
/s/ Cuantes F. WaRREN 
Attorneys for Petitioners 


Dated: September 6, 1961 


83. Davis, Administrative Law Treatise, (1958) § 1.04. 
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APPENDIX A 
Constitution 
Azticte I, Section 8, Clause 3 
“<The Congress shall have Power... 


““To regulate Commerce with foreign Nations, and among 
the several States, and with the Indian Tribes;’’ 


Shipping Act, 1916, Act of September 7, 1916, c. 451, 39 Stat. 728, 
as Amended, U.S.C., Title 46, $§ 801-841 


Section 1 


‘“The term ‘common carrier by water in foreign com- 
merce’ means a common carrier, except ferryboats running 
on regular routes, engaged in the transportation by water 
of passengers or property between the United States or 
any of its Districts, Territories, or possessions and a foreign 
country, whether in the import or export trade: Provided, 
that a cargo boat commonly called an ocean tramp shall 
not be deemed such ‘common carrier by water in foreign 
commerce’. 

The term ‘common carrier by water in interstate com- 
merce’ means a common carrier engaged in the transpor- 
tation by water of passengers or property on the high seas 
or the Great Lakes on regular routes from port to port be- 
tween one State, Territory, District, or possession of the 
United States, or between places in the same Territory, 
District, or possession. 

The term ‘common carrier by water’ means a common 
carrier by water in foreign commerce or a common carrier 
by water in interstate commerce on the high seas or the 
Great Lakes on regular routes from port to port. 

The term ‘other person subject to this chapter’ means 
any person not included in the term ‘common carrier by 
water,’ carrying on the business of forwarding or furnish- 
ing wharfage, dock, warehouse, or other terminal facilities 
in connection with a common carrier by water. 

The term ‘person’ includes corporations, partnerships, 
and associations, existing under or authorized by the laws 
of the United States, or any State, Territory, District, or 
possession thereof, or of any foreign country. 

The term ‘vessel’ includes all water craft and other arti- 
ficial contrivances of whatever description and at whatever 
stage of construction, whether on the stocks or launched, 
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which are used or are capable of being or are intended to 
be used as a means of transportation on water. 

The term ‘documented under the laws of the United 
States,’ means ‘registered, enrolled, or licensed under the 
laws of the United States.’”’ 


Section 15 


“That every common carrier by water, or other person 
subject to this Act, shall file immediately with the board 
a true copy, or, if oral, a true and complete memorandum, 
of every agreement with another such carrier or other per- 
gon subject to this Act, or modification or cancellation 
thereof, to which it may be a party or conform in whole or 
in part, fixing or regulating transportation rates or fares; 
giving or receiving special rates, accommodations, or other 
special privileges or advantages; controlling, regulating, 
preventing, or destroying competition; pooling or appor- 
tioning earnings, losses, or traffic; alloting ports or re- 
stricting or otherwise regulating the number and character 
of sailings between ports; limiting or regulating in any 
way the volume or character of freight or passenger t 
to be carried; or in any manner providing for an exclusive, 
preferential, or cooperative working arrangement. The 
term ‘agreement’ in this section includes understandings, 
conferences, and other arrangements. 

The board may by order disapprove, cancel, or modify 
any agreement, or any modification or cancellation thereof, 
whether or not previously approved by it, that it finds to 
be unjustly discriminatory or unfair as between carriers, 
shippers, exporters, importers, or ports, or between ex- 
porters from the United States and their foreign competi- 
tors, or to operate to the detriment of the commerce of the 
United States, or to be in violation of this Act, and shall 
approve all other agreements, modifications, or cancella- 
tions. 

Agreements existing at the time of the organization of 
the board shall be lawful until disapproved by the board. 
It shall be unlawful to carry out any agreement or any por- 
tion thereof disapproved by the board. 

All agreements, modifications, or cancellations made after 
the organization 0 
and as long as approved by the board, and before approval 
or after disapproval it shall be unlawful to carry out in 
whole or in part, directly or indirectly, any such agreement, 
modification, or cancellation. 
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Every agreement, modification, or cancellation lawful 
ander this section shall be excepted from the provision of 
the Act approved July second, eighteen hundred and ninety, 
entitled ‘An Act to protect trade and commerce against 
unlawful restraints and monopolies’, and amendments and 
acts supplementary thereto, and the provisions of sections 
seventy-three to seventy-seven, both inclusive, of the Act 
approved August twenty-seventh, eighteen hundred and 
ninety-four, entitled ‘An Act to reduce taxation, to provide 
revenue for the Government, and for other purposes’ and 
amendments and acts supplementary thereto. 

Whoever violates any provision of this section shall be 
liable to a penalty of $1,000 for each day such violation 
continues, to be recovered by the United States in a civil 
action.’’ 


Section 20 


“That it shall be unlawful for any common carrier by 
water or other person subject to this Act, or any officer, re- 
ceiver, trustee, lessee, agent or employee of such carrier, or 
person, or for any other person authorized by such carrier 


or person to receive information, knowingly to disclose 
to or permit to be acquired by any person other than the 
shipper or consignee, without the consent of such shipper 
or consignee, any information concerning the nature, kind, 
quantity, destination, consignee, or routing of any prop- 
erty tendered or delivered to such common carrier or other 
person subject to this act for transportation in interstate 
or foreign commerce, which information may be used to 
the detriment or prejudice of such shipper or consignee, or 
which may improperly disclose his business transactions 
to a competitor, or which may be used to the detriment or 
prejudice of any carrier; and it shall also be unlawful for 
any person to solicit or knowingly receive any such infor- 
mation which may be so used. 

Nothing in this Act shall be construed to prevent the 
giving of such information in response to any legal process 
issued under the authority of any count, or to any officer 
or agent of the Government of the United States, or of 
any State, Territory, District, or possession thereof, in the 
exercise of his powers, or to any officer or other duly au- 
thorized person seeking such information for the prosecu- 
tion of persons charged with or suspected of crime, or to 
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another carrier, or its duly authorized agent, for the pur- 
pose of adjusting mutual traffic accounts in the ordinary 
course of business of such carriers.”’ 


Section 22 


“That any person may file with the board a sworn com- 
plaint setting forth any violation of this Act by a common 
carrier by water, or other person subject to this Act, and 
asking reparation for the injury, if any, caused thereby. 
The board shall furnish a copy of the complaint to such 
carrier or other person, who shall within a reasonable 
time specified by the board satisfy the complaint or answer 
it in writing. If the complaint is not satisfied the board 
shall, except as otherwise provided in this Act, investigate 
it in such manner and by such means, and make such order 
as it deems proper. The board, if the complaint is filed 
within two years after the cause of action accrued, may 
direct the payment, on or before a day named, of full 
reparation to the complainant for the injury caused by 
such violation. 

The board, upon its own motion, may in like manner and, 
except as to orders for the payment of money, with the 
same powers, investigate any violation of this Act.’ 


Section 23 


“Orders of the board relating to any violation of this 
Act shall be made only after full hearing, and upon @ sworn 
complaint or in proceedings instituted of its own motion. 

All orders of the United States Maritime Commission, 
other than for the payment of money, made under this 
Act, as amended or supplemented, shall continue in force 
until its further order; or for a specified period of time, 
as shall be prescribed in the order, unless the same shall 
be suspended, or modified, or set aside by the Commission, 
or be suspended or set aside by a court of competent juris- 
diction.”’ 


Administrative Procedure Act. Act of June 11, 1946, c. 324 
60 Stat. 237, as Amended, Title 5. U.S.C. §§ 1001-1042 


Section 5 


“‘In every case of adjudication required by statute to be 
determined on the record after opportunity for an agency 
hearing. ... 


43 


(b) Procepure.—The agency shall afford all interested 
parties opportunity for (1) the submission and considera- 
tion of facts, arguments, offers of settlement, or proposals 
of adjustment where time, the nature of the proceeding, and 
the public interest permit . . . conformity with sections 7 
and 8.’’ 


Section 7 


‘In hearings which section 4 or 5 requires to be con- 
ducted pursuant to this section— 


(c) Evmwence.—Except as statutes otherwise provide, the 
proponent of a rule or order shall have the burden of proof. 
Any oral or documentary evidence may be received, but 
every agency shall as a matter of policy provide for the 
exclusion of irrelevant, immaterial, or unduly repetitious 
evidence and no sanction shall be imposed or rule or order 
be issued except upon consideration of the whole record 
or such portions thereof as may be cited by any party and 
as supported by and in accordance with the reliable, pro- 
bative, and substantial evidence. Every party shall have 
the right to present his case or defense by oral or docu- 
mentary evidence, to submit rebuttal evidence, and to con- 


duct such cross-examination as may be required for a full 
and true disclosure of the facts... . 


(d) Recorp.—The transcript of testimony and exhibits, 
together with all papers and requests filed in the proceed- 
ing, shall constitute the exclusive record for decision in ac- 
cordance with section 8 and, upon payment of lawfully 
prescribed costs, shall be made available to the parties. 
‘Where any agency decision rests on official notice of a 
material fact not appearing in the evidence in the record, 
any party shall on timely request be afforded an oppor- 
tunity to show the contrary.’’ 


Section 8 
“<TIn cases in which a hearing is required to be conducted 
in conformity with section 7— 


(a) Acrion sy Susorprvates.—In cases in which the 
agency has not presided at the reception of the evidence, 
the officer who presided . . . shall initially decide the 
case. ... 
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(b) SuBMIrraLs AND Decisions.—Prior to each recom- 
mended, initial, or tentative decision, or decision upon 
agency review of the decision of subordinate officers the 
parties shall be afforded a reasonable opportunity to sub- 
mit for the consideration of the officers participating in such 
decisions (1) proposed findings and conclusions, or (2) ex- 
ceptions to the decisions or recommended decisions of sub- 
ordinate officers or to tentative agency decisions, and (3) 
supporting reasons for such exceptions or proposed findings 
or conclusions. The record shall show the ruling upon each 
such finding, conclusion, or exception presented. All de- 
cisions (including initial, recommended, or tentative de- 
cisions) shall become a part of the record and include a 
statement of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record; and (2) 
the appropriate rule, order, sanction, relief, or denial 
thereof.’’ 


APPENDIX B 


Articles 25 and 31 of Federal Maritime Board Agreement No. 150, 
as Approved on March 12, 1959. 


95. Neutra Bony. There shall be a Neutral Body se- 
lected and appointed by the conference from responsible ac- 
countants or other person or persons, not a party to, nor 
employed by or financially interested in any party to the 
agreement upon such terms as are agreed between the con- 
ference and the Neutral Body. The Neutral Body shall have 
the following powers, duties and responsibilities. 


1. To receive complaints in writing from members of 
the conference pursuant to their obligations here- 
under to report malpractices. 


. To investigate said complaints and receive evidence 
thereon from members of the conference or from the 
conference offices or otherwise. 


. To engage agents, lawyers or other experts in connec- 
tion with its investigation and consideration of com- 
plaints and to pay on behalf of the conference all 
costs incidental to engagement and use of such agents, 
lawyers and other experts. 
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. To have absolute discretion to decide whether or not 


an infringement has taken place and the conference 
shall have no right to question such decision, subject 
to the maximum fines set forth below. 

The maximum fines assessed by the Neutral Body 
shall be: 


a) First offense up to a maximum of U. S. $10,000.00 
b) Second offense up to amaximum of U.S. $15,000.00 
c) Third offense up to a maximum of U. S. $20,000.00 
d) Fourth offense and subsequent offenses 

up to a maximum of U. 8. $30,000.00 


. To report to the extent appropriate the result of its 
investigation to the Ethics Committee but without 
disclosing the names of complainants. The Ethics 
Committee shall notify the member lines through 
the conference Chairman. 


. To give directions as to payment of fines after as- 
sessment and notification to the Ethics Committee. 


. The undersigned lines promise to report immediately 
to the Neutral Body directly any apparent or alleged 


deviation from the conference agreement of its rules 
and regulations of correct and ethical practices there- 
under which come to their attention or knowledge. 
All lines agree to accept the decision(s) and any as- 
sessment(s) of fines thereof by the Neutral Body as 
final and binding. 


. To enable complaints to be investigated, the confer- 
ence shall make available to the Neutral Body all 
records, correspondence and documents of every kind 
wherever located and give all assistance and infor- 
mation whatsoever verbal or otherwise which may be 
required by the Neutral Body at their absolute dis- 
cretion. All the records of the freight conference at 
the secretary’s office will also be available to the 
Neutral Body. 


. The conference members jointly and severally shall 
indemnify the Neutral Body against any liability to 
third parties including employees under any libel or 
other action which might be brought against the 
Neutral Body arising from the performances of its 
duties under this agreement. The conference mem- 
bers jointly and severally shall have no right to claim 
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against the Neutral Body or their agents in any such 
libel or other action. 


10. The retainer fee and other compensation for services 
of the Neutral Body shall be as agreed between the 
member lines and the Neutral Body. 


31. Responsrsriity ror Acts or Empioyees, AGENTS, Sus- 
Acrnts, AFFILIATES AND SUBSIDIARIES, AND ASSURANCES (8) 
Parties shall be responsible for the acts of their employees, 
agents, sub-agents, affiliates and subsidiaries engaged in the 
trade in maintaining both the spirit and the letter of the 
conference agreement and tariffs, and conference rules and 
regulations issued thereunder. 


(b) Each party shall secure from each of its agents, sub- 
agents, affiliates and subsidiaries engaged in the trade and 
shall file with the conference within thirty (30) days after 
approval of this amendment to the conference agreement 
by the Federal Maritime Board the following unqualified 
panne satisfactory in form and substance to the con- 

erence: 


(1) That each agent, sub-agent, affiliate and subsidiary 


will faithfully perform its duties and will not at- 
tempt to nor grant rates lower than tariff rates, re- 
bates, special privileges, absorptions, undue prefer- 
ences or advantages or be a party to unfair practices 
or violations of the conference agreement as amended, 
its tariffs, rules and regulations and any future 
amendments thereto. 


That each agent, sub-agent, affiliate and subsidiary 
agrees to be bound by and abide by any and all find- 
ings and decisions of the Neutral Body and the con- 
ference concerning it and shall indemnify and hold 
harmless the Neutral Body, the conference, its mem- 
bers and employees, against any liability to third 
parties, including the employees of the agent, sub- 
agent, affiliate and subsidiary, in any libel or other 
action which may be brought against the Neutral 
Body, the conference, its members and employees, 
arising out of the performance of their duties and 
obligations under the conference agreement. 


That any fine, award, judgment or liquidated dam- 
ages assessed against a party by the conference un- 
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der the conference agreement for the acts of an agent, 
sub-agent, affiliate or subsidiary shall be paid to the 
conference by said agent, sub-agent, affiliate or sub- 
sidiary not exceeding the sum of Twenty-Five Thou- 
sand Dollars ($25,000.00), which shall be applied 
to the payment of any fine, award, judgment or liqui- 
dated damages assessed against a party for the acts 
of said agent, sub-agent, affiliate or subsidiary. 


That each agent, sub-agent, affiliate or subsidiary will 
impose the strongest possible action against any em- 
ployee or solicitor who has violated the assurances 
set forth in Article 31(b) (1) above, or has been 
found by the Neutral Body of the conference or the 
conference to have violated the same. 


That the records, files and documents of each agent, 
sub-agent, affiliate or subsidiary will be made avail- 
able to the Neutral Body of the conference for in- 
spection and copies thereof, if requested, will be fur- 
nished to said Neutral Body, and that each agent, 
sub-agent, affiliate and subsidiary will cooperate in 
giving the Neutral Body all facts nown to it. 


(6) That these assurances, satisfactory in form and sub- 
stance to the conference, shall be posted conspicu- 
ously for public view in the office of each party ob- 
taining them, its agents, sub-agents, affiliates and sub- 
sidiaries. The assurances shall be posted in the Eng- 
lish language, except that those posted in countries 
other than the United States shall be in both the 
English language and the language of the other coun- 
try. 

(ec) Each party will reveal all facts known to it and will 
make available to the Neutral Body its records and files, 
and those of its agents, sub-agents, affiliates and subsidi- 
aries, permit inspection thereof and furnish copies of all 
documents requested by the Neutral Body which, in the 
opinion of the Neutral Body, are material and relevant to 
the investigation being made, and, in addition, each party 
agrees to indemnify the conference and hold it harmless 
against any liability to third parties, including its em- 
ployees, in any libel or other action which may be brought 
against the conference, its members and employees, arising 
out of the performance of the duties and obligations of the 
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Neutral Body and conference under the conference agree- 
ment. 


(d) As a guarantee of the faithful performance of the 
foregoing assurances, each party agrees that it will take 
such action as may be necessary to insure the performance 
thereof by its agents, sub-agents, affiliates and subsidiaries, 
and as a guarantee of prompt payment of any fine, award, 
judgment or liquidated damages which may accrue against 
any party for acts of its agents, sub-agents, affiliates and 
subsidiaries under the agreement, each party shall obtain 
from each of its agents, sub-agents, affiliates and subsidi- 
aries, within sixty (60) days after approval of this amend- 
ment by the Federal Maritime Board, and deposit with the 
conference Twenty-Five Thousand Dollars ($25,000.00) in 
United States Government Bonds, or in United States cur- 
rency or the yen equivalent thereof, or bond or prime bank 

rantee of like amount and currency satisfactory to the 
conference in form and substance. 


(e) It is agreed that the foregoing provisions of this 
Article 31 are not applicable to charter parties entered into 
between bulk cargo charterers and shipowners not parties 


to this agreement. Parties and their agents with chartering 
departments may act as brokers in such transactions and 
may also act as husbanding agents. 
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I, Cuantes F, Wazzen, one of the attorneys for the peti- 
tioners to the foregoing Brief For Petitioners and a mem- 
ber of the bar of this Court, hereby certify that I have 
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the Secretary, Federal Maritime Commission, Washington 
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1 Effective August 12, 1961, the Federal Maritime Board was 
abolished and its functions and duties under the Shipping Act, 1916, 
were transferred to a new agency, the Federal Maritime Commis- 
sion by Reorganization Plan No. 7 of 1961 (H. Doc. 187, 87th 
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collecting fines against States Marine Lines, Inc. and its 
affiliate, Global Bulk Transport Corporation (intervenors) 
pending the final disposition of complaint proceedings 
which intervenors instituted against the conference before 
the Board (FMB Dockets 920 and 920, Sub. 1). These 
Board proceedings involve important questions in the ad- 
ministration of the Shipping Act, 1916 (46 U.S.C. 801). 
They arose out of certain activity of the conference (the 
petitioners herein), who are a group of steamship com- 
panies operating in the trade from Japan, Korea, and 
Okinawa to Hawaii, and Pacific Coast ports of the United 
States and Canada. 

The petitioners are organized into a conference and act 
in concert in the conduct of their business by authority of 
an agreement filed with and approved by the Federal Mari- 
time Board pursuant to Section 15 of the Shipping Act, 
1916 (46 U.S.C. 814), which is set forth, infra, pp. 15-17. Sec- 
tion 15 permits agreements among common carriers by 
water restricting competition only when, and so long as, 
approved by the Board. It provides that the Board may 
disapprove, cancel or modify any agreement which it finds 
to be unjustly discriminatory or unfair, detrimental to the 
commerce of the United States, or in violation of the Act. 
Only approved agreements are lawful and these are ex- 
empted from the proscriptions and penalties of the anti- 
trust laws so long as approved by the Board. 

Petitioners’ Section 15 agreement was originally ap- 
proved by a predecessor agency of the Board in 1930, and 
has been amended with Board approval at various times 
over the past 31 years. It permits petitioners to combine 
for the purpose of fixing tariff rates and trade practices 
and, inter alia, sets out a code of business practices together 
with a schedule of monetary penalties, payable to the con- 
ference as a whole, for violating various provisions (JA 
27, 40, 43, 47). 

One of the more-recent amendments to the agreement, 
which looks toward its enforcement through the discovery 
of infractions and the imposition of fines, provides for em- 
ployment of a so-called ‘‘neutral body”’ empowered to in- 
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vestigate the complaint of any member line and upon the 
discovery of an infraction of the agreement to impose a 
fine (JA 40-47). The qualifications of the neutral body peti- 
tioners appointed pursuant to this provision are a central 
issue in the contest between petitioners and intervenors 
pending before the Board. In respect thereof the confer- 
ence agreement provides (JA 58): 


“There shall be a Neutral Body selected and ap- 
pointed by the conference from responsible account- 
ants or other person or persons, not a party to, nor 
employed by or financially interested in any party to 
the agreement upon such terms as are agreed between 
the conference and the Neutral Body. * * *.”’ 


Included within the offenses for which a fine may be im- 
posed under the agreement is the refusal of a conference 
member to make its business records available to the neu- 
tral body on demand (JA 63-64). 

The events leading to the issuance of the Board’s inter- 
locutory cease and desist order here under review, all of 
which were made known to the Board through admissions 
in the pleadings (JA 12, 121, 128, 137), were as follows: 

Intervenors participated in the conference as a single 
member. On January 13, 1959 the accounting firm of 
Lowe, Bingham and Thomsons (hereafter ‘‘Lowe Bing- 
ham’’) of Tokyo, Japan, which had been engaged by peti- 
tioners to act as neutral body under the conference agree- 
ment, appeared at intervenor States Marine’s office in 
Tokyo, and indicated that it wanted to inspect records 
concerning States Marine’s alleged misbehavior in connec- 
tion with the 1958 movement of mandarin oranges from 
Japan (JA 16, 18-19, 121, 129, 140). Although this fruit 
moves exclusively to Canada,” by far the preponderance of 
the cargo transported by petitioners moves to and from the 
United States. The trade embraces both countries, the con- 


2 Under the authority of the Plant Quarantine Act of August 20, 
1912 (7 US.C. 151, et seq.), the Secretary of Agriculture has pro- 
hibited the importation of mandarin oranges into the United States 
(7 C.F.R. § 319.28). 
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ference agreement applies to both indifferently, and the 
neutral body exercises its powers and functions the same 
regardless of the countries involved in the particular move- 
ment (JA 27-40, 47-65). 

States Marine permitted Lowe Bingham to have free 
access to its Tokyo records. The neutral body apparently 
determined, however, that more information was desirable 
and then made arrangements with the firm of Price Water- 
house & Co. in New York to examine records of States 
Marine at its head office in New York (JA 19, 122). Price, 
Waterhouse & Co. is the regular auditor for United States 
Lines, a competitor of States Marine in the Japan/United 
States and Canada trade, and also a member of petitioners’ 
conference. Lowe Bingham is, in turn, the Tokyo corre- 
spondent of Price, Waterhouse & Co., and as such, performs 
audits of the records of the Tokyo office of United States 
Lines. 

States Marine refused to permit Price, Waterhouse & 
Co. to have access to its files, and suggested as an alterna- 
tive that its own regular auditors be permitted to report 
to Price, Waterhouse & Co. whatever facts were necessary 
jn connection with the investigation. States Marine noti- 
fied the conference and the neutral body that the basis of 
its refusal was that Lowe Bingham was not qualified to act 
as neutral body under the terms of the conference agree- 
ment in view of its relation with Price, Waterhouse & Co., 
the regular auditor for one of the conference members (JA 
19-21, 122-23, 129, 140). —_— 

Both the conference and the neutral body were unsympa- 
thetic to States Marine’s position and ultimately, about 
August 31, 1959, a maximum first-offense fine in the amount 
of $10,000 was levied against States Marine by the neutral 
body for refusal to permit Price, Waterhouse & Co. access 
to the New York records. No immediate steps were taken 
to collect this fine. Instead for about a year thereafter 
the parties engaged in exchanges of views over the lawful- 
ness of the fine. These failed to resolve the argument and 
the conference finally indicated its intention to collect the 
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$10,000 fine from States Marine’s surety.? Thereupon in- 
tervenors gave notice of withdrawal from the conference 
(JA 23-24, 124, 129-30, 141). On November 7, 1960, they filed 
a formal complaint with the Federal Maritime Board pray- 
ing that the conference be enjoined from using Lowe Bing- 
ham, or any other person not qualified under the approved 
agreement, as a neutral body, alleging also that the cir- 
cumstances gave rise to a probable violation of Section 20 
of the Shipping Act, 1916 (46 U.S.C. 819), and requesting 
that the Board issue an order directing the conference to 
appear and show cause why interlocutory relief should 
not be granted. This complaint was assigned FMB Docket 
No. 920 (JA 12-27). 

The requested interlocutory relief became unnecessary 
at that time because on November 25, 1960 petitioners and 
States Marine entered into and filed with the Board a 
stipulation whereby, pending the Board’s ruling on their 
respective positions, States Marine withdrew its notice of 
resignation from the conference, and petitioners agreed to 
take no measures to collect the $10,000 fine (JA 80-81). 

On February 20, 1961 the Board denied petitioners’ mo- 
tion to dismiss Docket 920, without prejudice to renewal 
after the hearing (JA 120). In this motion petitioners 
had disputed, inter alia, the Board’s jurisdiction and the 
alleged violation of Section 20 of the Act (JA 81-109). A 
prehearing conference was held February 23, 1961 by the 
Examiner to whom the case was assigned. However, almost 
simultaneously therewith, a new, and unsettling, round of 
events was put in motion. On or about February 22, 1961, 
Lowe, Bingham and Thomsons again demanded access to 
States Marine’s business records. This was said to have 
been prompted by a second complaint, again from an un- 
identified conference member, relative to alleged misbe- 
havior of States Marine in connection with the 1960 move- 
ment of mandarin oranges from Japan to Canada. States 


3 Under the terms of the conference agreement, each conference 
member posts a performance bond in the amount of $25,000 
(JA 32, 52). 
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neutral body exercises its powers and functions the same 
regardless of the countries involved in the particular move- 
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Both the conference and the neutral body were unsympa- 
thetic to States Marine’s position and ultimately, about 
August 31, 1959, a maximum first-offense fine in the amount 
of $10,000 was levied against States Marine by the neutral 
body for refusal to permit Price, Waterhouse & Co. access 
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$10,000 fine from States Marine’s surety.* Thereupon in- 
tervenors gave notice of withdrawal from the conference 
(JA 23-24, 124, 129-30, 141). On November 7, 1960, they filed 
a formal complaint with the Federal Maritime Board pray- 
ing that the conference be enjoined from using Lowe Bing- 
ham, or any other person not qualified under the approved 
agreement, as a neutral body, alleging also that the cir- 
cumstances gave rise to a probable violation of Section 20 
of the Shipping Act, 1916 (46 U.S.C. 819), and requesting 
that the Board issue an order directing the conference to 
appear and show cause why interlocutory relief should 
not be granted. This complaint was assigned FMB Docket 
No. 920 (JA 12-27). 

The requested interlocutory relief became unnecessary 
at that time because on November 25, 1960 petitioners and 
States Marine entered into and filed with the Board a 
stipulation whereby, pending the Board’s ruling on their 
respective positions, States Marine withdrew its notice of 
resignation from the conference, and petitioners agreed to 
take no measures to collect the $10,000 fine (JA 80-81). 

On February 20, 1961 the Board denied petitioners’ mo- 
tion to dismiss Docket 920, without prejudice to renewal 
after the hearing (JA 120). In this motion petitioners 
had disputed, inter alia, the Board’s jurisdiction and the 
alleged violation of Section 20 of the Act (JA 81-109). A 
prehearing conference was held February 23, 1961 by the 
Examiner to whom the case was assigned. However, almost 
simultaneously therewith, a new, and unsettling, round of 
events was put in motion. On or about February 22, 1961, 
Lowe, Bingham and Thomsons again demanded access to 
States Marine’s business records. This was said to have 
been prompted by a second complaint, again from an un- 
identified conference member, relative to alleged misbe- 
havior of States Marine in connection with the 1960 move- 
ment of mandarin oranges from Japan to Canada. States 


3 Under the terms of the conference agreement, each conference 
member posts a performance bond in the amount of $25,000 
(JA 32, 52). 
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Marine again refused to permit Lowe Bingham to inspect 
its records, reiterating its contention that they were un- 
qualified to act as neutral body. On or about March 6, 
1961 a fine in the maximum second-offense amount of $15,000 
was assessed by Lowe Bingham against States Marine for 
failing to permit them to inspect records (JA 131, 143). 

On March 31, 1961 intervenors again resigned from the 
conference and on April 7, 1961 filed a second complaint 
before the Federal Maritime Board, setting forth the cir- 
cumstances of the second fine. They again asked that the 
conference be enjoined from using Lowe Bingham as neu- 
tral body, asserted moreover that the conference agree- 
ment did not authorize fines for refusing the neutral body 
access to records, and again requested interim relief. This 
complaint was docketed as Docket No. 920 (Sub No. 1), and 
was consolidated for hearing with Docket No. 920. The 
hearings commenced before the Examiner April 24, 1961 
in San Francisco and were resumed in Washington on May 
29, 1961 (JA 128-35, 137-47). 

Meanwhile, the Board by letters to both parties on April 
27, 1961 had undertaken to have them voluntarily maintain 
the status quo pending outcome of the proceedings (JA 
161). This proved unsuccessful. On May 17, 1961 the Board 
entered an order directing that petitioners show cause why 
they should not be ordered to cease and desist pendente lite 
from taking action to collect the second fine and from using 
Lowe Bingham as neutral body, or why ‘‘such other order 
as may be deemed appropriate’? should not issue. This 
order permitted affidavits of fact and memoranda of law 
to be filed with the Board by May 24, 1961, and set oral 
argument for May 26, 1961 (JA 7-8, 156). 

Submissions were made and counsel for both petitioners 
and intervenors appeared before the Board at the time 
scheduled and orally argued in response to the show cause 
order (JA 157-227). Thereafter, on May 31, 1961 the Board 
served the interlocutory cease and desist order here under 
review. After summarizing the salient facts available to 
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the Board from the various pleadings and oral argument, 
the order provides as follows (JA 4, 6): 


‘<7, In view of the prospect or possibility of repeated 
and increasing fines, complainants are left with the 
alternatives of (a) resigning from the conference, an 
action which respondents themselves imply would be 
detrimental to the commerce of the United States, and 
would cause irreparable injury to all member lines of 
the conference, including complainants ;* (b) allow- 


“ * Respondents state they ‘are most anxious to keep com- 
plainants from withdrawing from the TPFCJ because of the 
certainty that their withdrawal will trigger the withdrawal of 
other members which will in turn precipitate a rate war in 
the trade.’ ” 


ing Lowe Bingham access to its books even though com- 
plainants believe that Lowe Bingham is not a lawfully 
constituted ‘neutral body’, and that disclosure to 
Lowe Bingham of the records demanded would violate 
Section 20 of the Shipping Act, 1916; or (c) become 
automatically liable for payment of all fines levied by 
the ‘neutral body’ to date and in the future, if the 
Board ultimately finds in this proceeding that Lowe 
Bingham in fact is a lawfully constituted ‘neutral body’ 
with the right to access to complainants’ books and 
records; and 

“8. Any of the above-outlined alternatives would 
cause irreparable injury to the complainants; 

“Now, THErEForE, pursuant to Sections 15, 20, and 
92 of the Shipping Act, 1916, as amended ; 

“Tp Is Onperep, that from the date of this order and 
until the Board issues a final order in this proceeding, 
respondents shall cease and desist: (1) from assessing 
or collecting any fines against complainants; and (2) 
taking any action to collect fines heretofore assessed 
against the complainants ; 

“Tr Is Furtaer Orverep, that this proceeding be 
expedited in every way possible.”’ 
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The hearings before the Examiner in Dockets 920 and 920 
(Sub. 1) were concluded June 1, 1961, briefs have been 
filed, and as of this writing the proceedings on the merits 
are pending the Examiner’s initial decision. 


SUMMARY OF ARGUMENT 


In Point I of this brief we show that petitioners are suing 
under the Review Act of 1950, which authorizes this Court 
to review only ‘‘final orders’’ of the Board, and that the 
order in dispute is not subject to review because not final. 
The order is simply an interlocutory stay, issued in the 
interest of all concerned, and directing petitioners to main- 
tain the status quo until the Board’s final determination 
of the administrative proceedings. These proceedings 
have been expedited and at the moment are pending the 
Examiner’s initial decision. 

The Board’s order does not relieve intervenors of their 
conference obligations and it has not caused petitioners 
irreparable injury, or indeed any discernible harm. The 
Board’s final order may settle the controversy to petition- 
ers satisfaction, but in any event that order will be subject 
to judicial review and any infirmity therein may be cor- 
rected at that time. The present interim order plainly is 
not reviewable, and this suit should therefore be dismissed 
on that ground. 

Alternatively, in Points II through V hereof we show 
that petitioners’ several contentions against the legality 
of the Board’s order are wholly lacking in merit. Peti- 
tioners’ attack is designed to frustrate the power and duty 
of the Board, under Section 15 of the Shipping Act, to ex- 
ercise interim regulatory control over a privileged class, 
namely, petitioners and others who are authorized, pro- 
vided they have Board approval, to engage in concerted 
activities which would otherwise be violative of the anti- 
trust laws. Petitioners’ position in this regard should, 
we submit, be rejected by the Court, since it represents 
an attempt seriously to undermine the effective administra- 
tion of the Shipping Act, 1916. 

As demonstrated in Point II hereof, the Shipping Act 
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must contain the authority necessary to enable the Board 
to perform the regulatory task Congress confided to it by 
Section 15. Unless this is so, the Act’s investiture of 
the Board with broad Section 15 powers and duties is an 
empty gesture. Section 22 of the Act empowers the Board, 
on complaint or on its own motion, to investigate violations 
of the Act ‘‘in such manner and by such means, and make 
such order as it deems proper.’’ Unrestricted on its face, 
this grant is at least adequate to support the interlocutory 
cease and desist order which the petitioners challenge. 

The Board issued the order to petitioners as an incident 
of its authority under Section 15 of the Act, and as a result 
of intervenors’ complaint that petitioners were violating 
their Board-approved Section 15 agreement. The order 
simply directed petitioners to abstain from the questioned 
activity pending the Board’s final decision. In view of 
the Board’s duty to supervise Section 15 activities at all 
times, the order was clearly justified and legal. By their 
approach petitioners would destroy the Board’s interim 
control, leaving steamship conferences and others acting 
in concert free to continue questioned practices, regardless 
of the consequences. This philosophy is completely unten- 
able under the statute. 

It is speculative and immaterial as to whether or not the 
Board and its predecessors have undertaken to grant in- 
terim relief in the past. The power to do so exists and 
must exist. If it has not been used, no one has been 
harmed. The power was in fact exercised by the Board, 
as petitioners were aware, in at least one recent case similar 
to theirs. That case came before this Court on injunction 
application. The Court, however, refused to enjoin the 
Board’s order. It is of no significance that Section 22 
does not use the words ‘‘cease and desist.’? The language 
it employs is unqualified and embraces the power to give 
interim relief. It comports with the broad authority which 
Congress plainly granted the Board. 

In Point III we demonstrate that the interlocutory order 
was quite appropriate under the circumstances before the 
Board, and in Point IV that the order was issued follow- 
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ing a proper hearing. The complaint by intervenors 
against petitioners ran to the lawfulness of petitioners’ 
operations under their Section 15 agreement, and it was 
clearly within the provisions of Section 22. Intervenors 
sought a decision on the questions raised but were mean- 
while being subjected to increasing fines at the hands of 
petitioners for their refusal to concede, in effect, the very 
questions they had put to the Board. The basic facts were 
undisputed and the prospect of irreparable injury to inter- 
venors was real and apparent. In this situation the Board, 
as part of its duty actively to superintend the relations 
between parties to Section 15 agreements, granted interim 
relief, 

The Board’s order was suited to the circumstances, and 
in conformity with sound law and justice. As the prece- 
dents hold, intervenors were not required to abandon their 
position or alternatively pursue a course that might prove 
ruinous to them. The Board’s order does not permit in- 
tervenors to escape their obligations and it cannot harm 
petitioners. The order had the same effect as the stipula- 
tion the parties signed regarding the first fine. Its is- 
suance was in the parties’ interest and in the public 
interest. 

Petitioners’ claim that they were denied a ‘¢fyll hearing”’ 
has no merit. Their theory would moot any occasion for 
interim relief and nullify the Board’s power to exercise 
interim control over the parties to Section 15 agreements, 
in derogation of the Shipping Act. The provisions of 
Sections 22 and 23 of the Act are not coextensive. The 
‘cfyll hearing’? requirement of Section 23 logically and 
properly applies to final orders of the Board finding a vio- 
lation of the Act. Section 22 embraces much more than 
final orders. It includes the authority for interim and all 
other types of Board orders which are essential to the 
proper discharge of its functions. 

The order here in question was merely a temporary stay, 
issued after petitioners were accorded an adequate hearing 
both orally and in writing. Assuming the applicability of 
Section 23, this was a ‘‘full hearing’’ within the meaning 
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thereof. Contrary to petitioners’ interpretation, ‘‘full 
hearing’’ does not necessarily mean ‘‘final hearing’’, and 
the cases so hold. The precedents make it clear that an 
agency may require certain acts pending full or final hear- 
ing on a matter. 

In Point V we refute petitioners’ opening contention 
(Pet. Brief, Point I) that the Board’s order is an extra- 
legal effort to regulate transportation between Japan and 
Canada. It is not material that the neutral body’s at- 
tempt to investigate mandarin oranges moving to Canada, 
triggered the controversy between the parties. The con- 
troversy was over the neutral body’s qualifications, which 
has nothing to do with transportation but is an internal 
conference matter for resolution by the Board which must 
supervise the proper administration of the conference 
agreement. That agreement was approved by the Board 
under United States law and must stand the test of that 
law. Certainly, the Board has the power to insure that it 
meets such test. The agreement affects petitioners’ Cana- 
dian traffic only as incidental circumstance of petitioners’ 
desire to include Canadian traffic with their major trade, 
which is to and from United States ports. There is but 
one agreement and one neutral body, whose operations are 
the same regardless of traffic destinations. The Board did 
not assume authority so far as concerns the occurrence of 
possible malpractices in the Canadian trade. 

Moreover, as petitioners recognize, the Board’s order 
clearly encompassed United States commerce because it 
directed petitioners to abstain pendente lite from levying 
any further fines. This was in line with intervenors’ un- 
restricted challenge to the neutral body’s qualifications to 
act, then or thereafter, in any investigation. Intervenors 
have also raised before the Board the possibility that they 
would violate Section 20 of the Act by permitting the 
neutral body to have free access to their records, as re- 
quested by the neutral body. The breadth of the pro- 
posed investigation of intervenors’ records as opposed to 
the non-disclosure requirements of Section 20, serves to 
point up the looseness and fallacy of petitioners’ view that 
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the United States has no authority in this controversy. 
The Board’s order, we submit, was amply supported by 
jurisdiction and authority. 


ARGUMENT 
I. The Board’s Order Is Not “Final.” 


Petitioners rest their petition for review upon the juris- 
diction of this Court under the Review Act of 1950 (5 U.S.C. 
1031, et seg.). Sections 2 and 4 of that Act provide in per- 
tinent part: 


“The court of appeals shall have exclusive jurisdic- 
tion to enjoin, set aside, suspend (in whole or in part), 
or to determine the validity of .. - (¢c) such final 
orders of ... the Federal Maritime Board .. . 
entered under the authority of the Shipping Act, 1916, 
as amended... - 


* * * * * 


“Any party aggrieved by a final order reviewable 
under this Act may . . . file in the court of ap- 
peals ..., a petition to review such order.’’* 


The order here under review is not a final order. It is 
an interlocutory stay pending the Board’s final determina- 
tion of the issues. By its express terms the order is effec- 
tive ‘from the date of this order and until the Board issues 
a final order in this proceeding.” It looks forward to the 
further proceedings and seeks to expedite them while tem- 
porarily maintaining the status quo. The proceedings have 
in fact been expedited. Hearings have been completed, 
briefs have been filed, and the matter is awaiting initial 
decision by the Examiner. 

In the order here all that the Board has done is direct 


4 Emphasis supplied here and elsewhere in this brief unless other- 
wise stated. 
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that petitioners refrain, during the pendency of the pro- 
ceeding before the Board, from (1) assessing further fines 
against intervenors and (2) taking measures to collect the 
two fines Already assessed. As to the first of these fines, 
petitioners by stipulation agreed with intervenors to do 
just what the Board ordered following the second fine. 
As we show more fully in Point III hereof, infra, p. 20, 
petitioners compliance with the Board’s order cannot cause 
them irreparable injury, if indeed injury at all. The order 
in fact served the interests of both parties and the public. 

The order in no way favors intervenors as against peti- 
tioners. It does not immunize intervenors from penalties 
for any past or current business practices which violate 
the terms of the conference agreement. If the Board 
ultimately determines that Lowe, Bingham and Thomsons 
is qualified to act as neutral body under the approved 
agreement, intervenors must open their records to them 
and will be liable for penalties if guilty of any infractions, 
in accordance with the agreement. If the Board ultimately 
finds that this firm is not qualified,'petitioners will be free to 
employ another neutral body which does qualify and inter- 
venors will be liable to fines for past violations, if any. 

The Board’s final order may dispose of the proceedings 
before it in a manner wholly satisfactory to petitioners, 
but no matter what the Board ultimately finds its final 
order will be subject to review in this or another court of 
appeals, and any infirmity therein may be corrected. The 
words of the Ninth Circuit in Howard Terminal v. United 
States and Federal Maritime Board, 239 F. 2d 336 (9th 
Cir., 1956) are applicable here: 


“It is altogether possible that petitioner may ob- 
tain favorable action upon the portion of its complaint 
which is still pending before the Board and upon 
which we are informed hearings have been held. It 
is impossible at this time to predict the measure of re- 
lief the petitioner will obtain should the Board decide 
in its favor. It could well be that the relief thus 
granted will meet all of petitioner’s needs . . . Until 
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petitioner has exhausted the presently pending pro- 
ceedings before the Board, it is impossible to say that 
it will not be satisfied by the Board’s action.’’? (239 
F. 2d, p. 338). 


See also this Court’s decision in an analogous case, Asso- 
ciated Banning Co. v. United States, 101 App. D.C. 151, 155; 
247 F. 2d 557, 561 (1957). 

The interlocutory order here in issue fails in any test 
of reviewability since it finally determines no rights and 
causes no irreparable harm to petitioners. We submit 
that the petition for review should be dismissed on this 
ground. In the event the Court disagrees, then the case 
should be dismissed on the grounds set forth in Points II 
through V hereof. 


IL The Order Was Authorized Under the Shipping Act, 1916. 


Perhaps we should first note that the Shipping Act, 1916 
(46 U.S.C. 801 et seq.), unlike many other Federal regula- 
tory statutes, is not a lengthy and detailed code of regula- 
tion. Its regulatory provisions, written some 45 years ago, 
are few and general in their terms. But this should not 
be taken to mean that the agency administering the statute 
was intended to have narrow powers, any more than the 
brevity and general language found in the Constitution is 
taken as overly limiting the powers of the United States. 
See McCulloch v. Maryland, 17 U.S. (4 Wheat) 59 (1819). 
Indeed, just the opposite was intended by some of the Act’s 
general language, such as that found in Section 15, which 
was deliberately designed to invest the agency with broad 
powers. 

Moreover, the general authority of the agency to adjudi- 
cate and issue orders, found in Section 22 of the Shipping 
Act (46 U.S.C. 821), is quite broad. It was under this sec- 
tion that intervenors brought their complaints against pe- 
tioners. Section 22 provides that either upon the filing of 
a complaint, or upon the Board’s own initiative, it shall 
investigate alleged or suspected violations of the Act “in 
such manner and by such means, and make such order as 
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it deems proper.’’® It would be difficult to compose a 
broader grant of power. The only limits contained in Sec- 
tion 22 upon what the Board may order, relate to money 
damages, which may be awarded only on complaint, and 
to the time within which a complaint for money damages 
must have been filed. It would have been a useless ges- 
ture to confide to the agency this wide authority to investi- 
gate alleged violations of the Shipping Act without also 
confiding to it broad power and discretion to take correc- 
tive action where necessary. Section 22, we submit, ex- 
pressly does so. And it does so because a duty, such as 
the Board has, to supervise the behavior of water carriers, 
cannot properly exist without a concommitant authority to 
direct the behavior of the persons regulated. 

This supervisory duty of the Board is particularly ger- 
mane in a case arising, as does the present one, under 
Section 15 of the Shipping Act, 1916.° Although Section 


5 Section 22 of the Act (46 USC. 821) reads as follows: 


“Sec, 22. That any person may file with the board a sworn 
complaint setting forth any violation of this Act by_a common 
carrier by watey, or other person subject to this Act, and asking 
reparation he injury, if any, caused thereby. The board 
shall furnish a copy of the complaint to such carrier or other 
person, who shall within a reasonable time specified by the _ 
board_satisfy_the complaint or answer it in writing. the 
complaint is not satisfied the board shall, except as other- 
wise provided in this Act, investigate it in such manner_and 

such C order as it_ deems or./ The 
board, if the complaint is filed within two years after the 
cause of action accrued, may direct the payment, on or before 
a day named, of full reparations to the complainant for the 
injury caused by such violation. 

“The board, upon its own motion, may in like manner and, 
except as to orders for the payment of money, with the same 
powers, investigate any violation of this Act.” | 


“Sec. 15. That every common carrier by water, or other per- 


son subject to this Act, shall file immediately with the boa 
a true copyP Or, if ormt_a-trie and complete memorandum, 


agreement, with another such cartigy) or other person 
¢t,tor modification or cancellation thereof} to 


15 authorizes common carriers and others subject to the 
Act to enter into competition-restricting agreements which 
would otherwise be unlawful under the antitrust statutes, 
it does so only to the extent the Board approves, and only 
so long as it approves. The section expressly confers on 
the Board broad powers of disapproval at any time and 
necessarily imposes upon the Board the continuing duty to 
supervise the activities of the parties to such agreements. 

Petitioners owe their very existence as a steamship con- 
ference able to engage in concerted activities under U.S. 
law to the legislative grace embodied in Section 15 and to 
the Board’s approval, on a continuing basis, of their activi- 
ties. They do not, however, recognize or accept this fact. 
Quite a different philosophy is implicit in their position 
here. They argue as though they are entitled to operate 
in concert as a matter of right, and as though the Board’s 
function was merely a matter of saying yes or no to their 
conference agreement. Under petitioners’ philosophy, con- 
ferences would be free to continue questioned practices, 
(footnote 6 continued) 


“~~ 
\ 


which it may be a party or conform in whole or in part [axing 


or regulating transportation. ‘Fates or iares 33 giving or receiving 
special rates, accommodations, or other special privileges or 
advantages; controlling, regulating, preventing, or destroying 
competition; pooling or apportioning earnings, losses, or 
traffic; allotting ports or restricting or otherwise regulating 
the number and character of sailings between ports; limiting 

f{_freight 


b> pemmes: 3, may by order 

| agreement, or any modification or cance 
or not previously approved by it, that it finds to be unjustly 
discriminatory or unfair as between carriers, shippers, ¢X- 
porters, importers, or ports, or between exporters from the 
United States and their foreign competitors, or to operate to 
the detriment of the commerce of the United States, or to be in 
violation of this Act, and shall approve all other agreements, 
modifications, or cancellations : 

"Agreements existing at the time of the organization of 

the board shall be lawful until disapproved by the board. fe 
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acting in concert without interim Board control, regardless 
of the devastating effect that such concerted action may 
have on either public or private interests. In short, in their 
view, once a conference is given life, the Board, its creator, 
can take no interim steps to control it, and can control it 
at all only under the most burdensome and time-consuming 
conditions. No other appraisal of petitioners’ position is 
possible, considering the lengths to which they have gone in 
their attempt to show that the Board in a Section 15 situa- 
tion cannot direct them even temporarily to maintain the 
status quo pending its investigation and determnation of 
the issues. 

Thus, petitioners dwell on the interlocutory nature of the 
order under review, coupling this with the charge that the 
Board usurped the judiciary’s extraordinary equitable 
powers by issuing the order. They seek to stall regula- 
tion by demanding their concept of a ‘‘full hearing’’ and 
formal findings, as a prerequisite to any Board action. 
They contend the Board itself thinks it is powerless to 


grant interlocutory relief by arguing that the Board has 


(footnote | 6 continued) _ 


shall be unlawful to carry out any agreement or any portion \ 
- thereof disapproved by the board. ee 

“AY agreements, modifications, or cancellations made after | 
the organization of the board shall be lowful only when and_| 
as long-_as approved by the board, and before approva 
disapproval it shall be unl® o carry out in whole or in 
part, directly or indirectly, any such agreement, modification, 
or cancellation. 

“Every agreement, modification, or cancellation lawful under 
this section shall be excepted from the provision of the Act 
approved July second, cighteen hundred and ninety, entitled 
‘An Act to protect trade and commerce against unlawful re- 
straints and monopolies’, and amendments and acts supple- 
mentary thereto, and the provisions of sections seventy-three 
to seventy-seven, both inclusive, of the Act approved August 
twenty-seventh, eighteen hundred and ninty-four, entitled ‘An 
Act to reduce taxation, to provide revenue for the Government, 
and for other purposes’, and amendments and acts supplemen- 
tary thereto. 

“Whoever violates any provision of this section shall be 
liable to a penalty of $1,000 for each day such violation con- 
tinues, to be recovered by the United States in a civil action.” 


18 


only lately exercised such authority and on one or two ear- 
lier occasions had questioned or disclaimed the authority. 
Petitioners are at pains, however, to find any solid support 
for these views. The assertion that the Board has but 
recently exercised such power, for example, must rest 
more on speculation than anything else, because the inter- 
locutory nature of the relief makes instances of its being 
granted over the more than four decades the Board and 
various predecessor agencies have administered the Act, 
nearly impossible to discover. More importantly, assum- 
ing petitioners are correct in this assertion, that does not 
prove nonexistence of the power to grant interim relief and 
should not militate against its exercise. 

The situation here is not one-where an agency has sud- 
denly prosecuted a particular mode of conduct which it had 
previously indicated was lawful. Nor is it a situation 
where previous administrative construction has misled 
anyone into believing that his activities were free from 
regulation. Indeed, it could not be in light of the express 
requirements of Section 15. Petitioners were well aware 
of these requirements. They knew also that the Board, in 
September 1960 in another case involving similar circum- 
stances, had directed the Pacific Westbound Conference to 
cease and desist certain activity pending final determina- 
tion of the issues. 

Petitioners mention the Patific Westbound Conference 
case (Pacific Far East Line, z ific Westbound Con- 

ence, EF} cot. 5) and point out that while the 
Board’s interim cease and desist order was appealed to 
this Court, the case was later dismissed on stipulation. 
This is not quite the full story. The facts are that the 
Pacific Westbound Conference applied to this Court for 
an interlocutory injunction suspending the Board order, 
on grounds similar to those urged here, and the matter 
was briefed and orally argued to the Court. Thereafter by 
order of October 28, 1960 the Court denied the application, 
thus leaving undisturbed the Board’s cease and desist or- 
der, at least until the decision on the petition for review. 
The Court set the hearing on that petition for the month 
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of January 1961, but the stipulation of dismissal, to which 
petitioners advert, was filed January 5, 1961 and the case 
was then dismissed. (See Daido Kaiun Kaisha, Ltd. 
(Daido Line), et al v. Federal Maritime Board and United 
States, No. 16,019, U.S. Court of Appeals, D.C. Cir.) 
Petitioners argue also that the Board is powerless to 
order persons subject to its jurisdiction to abstain from 
improper behavior merely because the words ‘‘cease and 
desist’’ are not used in Section 22.7 This seems to us friv- 
olous. Our search of the authorities has failed to indicate 
that the words ‘‘cease and desist’’ possess any of the magi- 
cal qualities which petitioners would attach. Some stat- 
utes use these words in describing the order powers of an 
agency, whereas the Shipping Act uses ‘‘such order as 
[the Board] deems proper.’’? If anything, the Shipping 
Act language, reasonably viewed, indicates that a broader 
erant of power was intended. It certainly does not sug- 
gest that something less than the authority temporarily 
to maintain the status quo was granted to the Board. 
Further proof that Congress intended the virtually un- 
restricted grant which the language of Section 22 embodies, 
is found in the reports of Congressional Committees on 
ILR. 15455 of the 64th Cong., Ist Sess. In commenting 
on Section 23 of H.R. 15455 (which was enacted as Sec- 
tion 22 of the Shipping Act, 1916), the Senate Committee 
said: 
“Under section 23 any person may file with the 
board a sworn complaint setting forth any violation 


7 Petitioners point out that the Department of Commerce recently 
requested that. Congress amend the Shipping Act so as to provide 
explicitly for the issuance of interim cease and desist orders. This 
is no indication that such authority is now considered lacking. It 
was nothing more than the expression of a desire to avoid unneces- 
sary litigation such as the instant case, by making explicit what 
some people choose to debate under the statute as now written. 
The same was true of the Department’s request that the authority 
of the Board’s hearing examiners to sign subpoenas be made ex- 
plicit. That authority had, prior to this request, been clearly up- 
held by the 9th Circuit. See Lee v. Federal Maritime Board, 284 
F, 2d 577 (9th Cir., 1960). 
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of the act. The board, after due notice to the person 
complained of, shall investigate the matter and make 
such order as may be proper, including an award of 
reparation for any injury resulting from the viola- 
tion. Similar powers are conferred upon the board 
to investigate and make orders on its own initiative, 
except that awards of reparation may be made only 
upon complaint.’’ Senate Report No. 689, 64th Cong., 
“Ast Sess., p. 13. 


An identical comment appears in the House Committee Re- 
port. House Report 659, 64th Cong., Ist Sess., p. 33. 

The Shipping Act does require that the Commission’s 
orders be ‘‘proper’’ but this simply means that they shall 
be in conformity with our system of law and justice. As 
we show below, the order here under review fully quali- 
fies under this standard. 


II. An Interlocutory Order Was Proper Under the Circum- 
stances of This Case. 


Petitioners question the statement in the Board’s order 
that, under the circumstances which had been shown to 
exist, irreparable injury might occur to complainants 
(intervenors here) unless petitioners were ordered to ab- 
stain from operating under their conference agreement 
in the fashion complained of. They contend the Board 
lacked authority to base an order on irreparable injury. 
We submit that this argument is more one of semantics 
than anything else. 

The proceeding from which the order stemmed was 
started by intervenors’ complaint alleging that the man- 
ner in which petitioners were operating under their con- 
ference agreement was not in accord with its terms as ap- 
proved by the Board and therefore unlawful. The relief 
requested was that the Board order the conference to re- 
frain from the alleged unlawful behavior, and the com- 
plaint was clearly within the language of Section 22 of 
the Act. 

The fact that the complaint involved the lawfulness of 
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petitioners’ behavior under its Section 15 agreement is, 
as we have noted, particularly significant because the 
Board’s broad powers and duties under that section require 
that it actively superintend the relations between the par- 
ties to such agreements. The order under review was 

____issued strictly as a part of this duty of the Board to super- 
intend. The remedy granted by the Board was suitable to 
the occasion. It was designed to further the efficient dis- 
patch of the proceedings, meanwhile protecting all inter- 
ests until their determination. It was quite in conformity 
with sound law and justice. 

The propriety of the Board’s order, when measured 
against its factual setting—facts which were not in dis- 
pute—becomes quite clear. What intervenors sought in 
their complaint was a decision on the lawfulness under 
both the conference agreement and Section 20 of the Ship- 
ping Act of the conference using Lowe, Bingham and Thom- 
sons as an investigating and fine imposing agency—a so- 
called ‘‘neutral body.’’ During the pendency of the de- 
cision on these questions, intervenors were being subjected 
to fines in increasing amounts for what in essence was 
merely their refusal to concede the lawfulness of such em- 
ployment. The fines levied against them were for refus- 
ing to permit the neutral body access to their records. 
For this they were initially fined $10,000, the maximum 
first-offense amount. By stipulation entered into with in- 
tervenors and filed with the Board petitioners agreed not 
to pursue collection of this fine during the pendency of 
the Board proceeding. However, while that proceeding 
was pending hearing, petitioners imposed a second maxi- 
mum fine, this time in the amount of $15,000, for an identi- 
cal offense, viz., refusal to grant the neutral body access 
to company records. 

Whatever may have been the legal effect of the stipula- 
tion between the parties, this second fine made it clear 
that intervenors were running the risk of continuing and 
increasing penalties for what amounts to a single basic 
act—refusal to open business records to an investigator 
which they felt unqualified under the terms of the Board- 
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approved organic instrument of the conference. Thus, 
intervenors’ predicament was nearly identical to that of 
one who wishes to challenge the constitutionality of a stat- 
ute which compels certain behavior and imposes severe 
penalties for noncompliance. That our system of justice 
requires relief in such circumstances, even where the im- 
position of penalties is more remote, is demonstrated in 
Wallace v. Currin, 95 F. 2d 856 (4th Cir., 1938). There, 
determination of the constitutionality of the Tobacco In- 
spection Act (49 Stat. 731, 7 U.S.C. 511) was sought. After 
stating that it was difficult to see how the complainants 
could sustain any substantial damage as a result of the 
enforcement of the Tobacco Inspection Act, Judge Parker, 
speaking for the Court, said: 


‘We do not think, however, that for these reasons 
we would be justified in holding that complainants are 
without standing to question the act. If it is uncon- 
stitutional, as they contend, they have a right to op- 
erate their business without complying with it; and, 
if they should attempt to do this, they would incur 
penalties which would be ruinous to them in the event 
that it should be upheld. Under such circumstances 
they are entitled to injunctive relief if the court is of 
the opinion that it is unconstitutional. If it be argued 
that they would sustain little damage by complying 
with the act, the answer is that one need not comply 
with an act if it be unconstitutional, and should not be 
required to abandon what he believes to be his right 
because a mistake in judgment in that regard might 
prove ruinous to him.” (96 F. 2d at 861; citations 
omitted.) 


Here, intervenors wished to challenge the lawfulness 
of Lowe Bingham acting as neutral body. This challenge 
as to lawfulness was derived from Lowe Bingham’s rela- 
tionship with Price, Waterhouse & Co., the regular auditor 
for one of the conference members, and Lowe Bingham’s 
employment of this regular auditor as their agent for the 
inspection of intervenors’ business records in this country. 
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In this respect, the Board-approved conference agreement 
provided that: 


“‘There shall be a Neutral Body selected and ap- 
pointed by the conference from responsible accountants 
or other person or persons, not a party to, nor em- 
ployed by or financially interested in any party to the 
agreement...’’ 


Applying the philosophy of Wallace v. Currin, a conten- 
tion that States Marine might suffer little damage as a result 
of opening its business records to this so-called neutral 
body, should not bar intervenor from injunctive relief. 
Nor should intervenor have been compelled to abandon 
what it believed to be its right to refuse access to its rec- 
ords to an unlawfully appointed neutral body ‘‘because a 
mistake in judgment in that regard might prove ruinous 
to it.”’ 

Petitioners seek to show that the Board’s order was 
entered in disregard of their rights and was thus unfair. 


In making this argument, however, they have attributed 
to the order much that it does not contain, and have con- 
jured up harm to themselves which cannot conceivably flow 
from the order. 


The Board’s order is not a license to intervenors to con- 
duct their business without regard to the ethical practices 
required by the conference agreement. It merely requires 
that the conference cease and desist from imposing fines 
against petitioner pending the determination of whether 
Lowe Bingham was lawfully appointed as neutral body. 
In the event that the Board finally concludes that this firm 
meets the qualifications as set forth in the Board-approved 
agreement, and that its employment will not involve viola- 
tion of Section 20 of the Act, States Marine must open 
its records to the firm, and will be liable to penalties if 
it is guilty of any infractions of the agreement. Even if 
the Board finally concludes that the use of Lowe Bingham 
violates the approved agreement, petitioners will then be 
free to employ a proper neutral body to investigate any 
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alleged misbehavior of States Marine and impose fines in 
accord with the agreement. 

Thus, there was no necessity that the Board require that 
intervenors post a bond for the protection of petitioners. 
The order cannot deprive petitioners of any rights. Any 
loss or inconvenience they might suffer through compli- 
ance with it is either very slight or nonexistent. See Alli- 
son v. Corson, 88 F. 581, 584 (8th Cir., 1898). The order 
merely postpones the imposition of fines against intervenor. 
By doing this it preserves the status quo, pending Board 
decision, precisely as the parties themselves had done 
through the stipulation they entered on November 25, 1960, 
after the first fine had been levied by petitioners against 
intervenors (JA 80-81). It is an interesting and signifi- 
cant fact that the substance and purpose of the recitals in 
this stipulation, which petitioners duly signed and deliv- 
ered, are the same as the recitals and objectives set out 
in the Board’s order. Petitioners had no problem with 
the consequences flowing from their own stipulation. The 
Court will be hard pressed to divine any good reason why 
they find the identical consequences flowing from the 
Board’s interim order so troublesome. 

The truth is that the Board’s order was in the interest 
of both parties, and in the public interest. Staying con- 
certed conference action which may not be in keeping with 
the standards of Section 15, accords with the public inter- 
est. Suspending intramural quarrels which may lead to 
disintegration of the conference, and result in detriment 
to the commerce of the United States because of rate wars, 
trade instability, and the like, is in the public interest. 
Indeed, the disputed Board order recognizes this and notes 
that the petitioners themselves called it to the Board’s 
attention. These are reasons why the Board has, and must 
have, interim power. The relief it granted here, in pur- 
suance of that power, was, we submit, perfectly proper and 
suited to the circumstances. 
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IV. The Order Was Issued After Proper Hearing. 


“ Although they were accorded a hearing by the Board 
which included oral argument and the submission of written 
memoranda, petitioners vigorously contend they were de- 
nied a ‘‘full hearing’’ as contemplated by Section 23 of 
the Shipping Act. They say, therefore, that the Board’s 
order is, in any event, invalid. Petitioners make it clear 
that by ‘‘full hearing’? they mean a complete evidentiary 
or ‘‘trial type’’ proceeding. By the same token, they make 
it clear that this contention is nothing more than a con- 
tinuation of their main theme that the Board has no power 
to enter an interim stay. The occasion for interim action 
will have passed at the conclusion of a complete evidentiary 
proceeding. By that time the need for interim relief will 
have gone begging. 

Petitioners are in error as to the type of hearing re- 
quired. Their interpretation would strap the Board and 
nullify its powers of superintendence under Section 15 
and its Section 22 authority to investigate ‘‘in such man- 
ner and by such means, and make such order as it deems 
proper.’’? It would leave the parties to Section 15 agree- 
ments wholly free from any interim control of their con- 
certed activities, even if patently detrimental or illegal, 
and reduce the Board’s power to belated and possibly in- 
effective action at the conclusion of the ‘‘full hearing’’ 
petitioners advocate. This is compatible with petitioners’ 
view that they, rather than the Board, are the guardians 
of the foreign commerce of the United States. But it is 
in utter derogation of the Shipping Act, Section 15 of which 
does not envisage any such unfettered activity by steam- 
ship conferences and others who are supposed to be operat- 
ing at all times within its framework and under the Board’s 
supervision. 


8 The first paragraph of Section 23 of the Shipping Act, 1916 (46 
U'S.C. 822) reads as follows: 


“Sec. 23. Orders of the Board relating to any violation of this 
Act shall be made only after full hearing, and upon a sworn 
complaint or in proceedings instituted of its own motion.” 
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For the same reasons petitioners are in error when they 
try to ‘‘harmonize”’ Sections 22 and 23 by circumscribing 
all Board action under Section 22 with their concept of 
Section 23’s ‘‘full hearing”’ provision. The two sections 
are not, and cannot be construed as, coextensive. Section 
93 logically applies only to final orders which find a viola- 
tion of the Act and thus subject the respondent to possible 
penalties. In such instances a ‘‘full hearing’’ must, and 
properly should, be afforded. While the broad language 
of Section 22 necessarily encompasses final orders, these 
are by no means the full extent of its reach. Section 22 
embraces as well the Board’s authority to issue interim 
orders and any of numerous other types of orders essen- 
tial to the discharge of the Board’s functions and the con- 
duct of the proceedings before it. A study of the Act will 
show that this interpretation is consistent with its scheme 
for dealing with the subject of orders (see Sections 21 
through 25). 

The order here in question was not a final order and it 
did not find or purport to find a violation of the Act. It 
simply stayed certain activity until the Board could de- 
termine the issues arising therefrom. Entry of the order 
followed a hearing at which the basic facts were undis- 
puted and at which the parties had ample opportunity to 
state their respective positions, both orally and in writing. 
For the purposes of the question then at hand, this was 2 
full hearing, quite adequate to satisfy the requirements of 
due process. 

Further, even if we assume arguendo that Section 23 is 
applicable to an interlocutory stay, then what was done 
here must be deemed to have satisfied that section’s terms. 
In pressing the opposite position, petitioners make the 
mistake of construing the words ‘¢fyll hearing’? to mean 
“fnal hearing.’? That a requirement of a ‘‘full hearing”’ 
in a regulatory statute does not necessarily mean ‘‘final 
hearing’? was made clear in Akron, C.éY. Ry. Co. v. United 
States, 261 U.S. 184 (1923). That case involved an interim 
order of the Interstate Commerce Commission which was 
to remain in force until further order of the Commission. 
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The order was attacked as not having been entered in com- 
pliance with the statutory requirement of full hearing. 
Speaking for the Court, Mr. Justice Brandeis said: 


“It is asserted that the order directs a transfer of 
revenues of the Western carriers to the New England 
carriers, pending a decision in the matter of divisions ; 
that Congress has not granted authority to take such 
provisional action; and that, hence, the order is void. 
The argument is, that under section 15(6), the Com- 
mission may prescribe divisions only when, upon full 
hearing, it is of opinion that those existing are, or 
will be, unjust, unreasonable or inequitable; that in 
such event it shall prescribe divisions which are just, 
reasonable and equitable; and that the provisional 
character of the order demonstrates that the hearing 
has not been a full one. Whether a hearing was full, 
must be determined by the character of the hearing, 
not by that of the order entered thereon. A full hear- 
ing is one in which ample opportunity is afforded to 
all parties to make, by evidence and argument, a show- 
ing fairly adequate to establish the propriety or im- 
propriety, from the standpoint of justice and law, of 
the step asked to be taken. The commission recog- 
nized, and observed, these essentials of a full hear- 
ing.”? (261 U.S. at 199-200.) 


‘A hearing may be a full one, although the evidence 
introduced does not enable the tribunal to dispose of 
the issues completely or permanently, and although 
the tribunal is convinced, when entering the order 
thereon, that, upon further investigation, some changes 
in it will have to be made. To grant under such cir- 
cumstances immediate relief, subject to later read- 
justments, was no more a transfer of revenues pending 
a decision, than was the like action, in cases involving 
general increases in rates, a transfer of revenues from 
the pockets of the shippers to the treasury of the car- 
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riers. That the order is not obnoxious to the due proc- 
ess clause, because provisional, is clear. If this were 
not so, most temporary injunctions would violate the 
Constitution.” (261 U.S. at 201.) 


Nor does the requirement of “full hearing’? mean that 
in every instance there must be a complete evidentiary 
trial. In Riss & Co. v. United States, 117 F. Supp. 296 
(W.D. Mo. 1952), aff ’d 346 U.S. 890 (1953), the Interstate 
Commerce Commission ordered Riss, a motor carrier, to 
cease and desist from operations other than those specifi- 
cally described in the Commission’s report. This was chal- 
lenged on the ground, inter alia, that a full hearing had not 
been accorded. The order had been issued by the ICC 
solely on the basis of the petition filed by several railroads, 
alleging that the motor carrier was operating in excess of 
its authority and requesting a cease and desist order, and 
on the motor carrier’s answer thereto. No oral hearing 
was held. In sustaining the Commission’s order, the three- 
judge Court held that the nature of the proceeding required 
that the motor carrier be given a hearing and that, while 
the hearing that was given was made up entirely of the 
pleadings, this satisfied the requirement for an adequate 
hearing. 117 F. Supp., at p. 301-2, 304. 

Thus, even if Section 23 were to be treated as applying 
to the order here, it obviously is much less vulnerable to 
attack for lack of ‘‘full hearing”’ than was the ICC order 
in the Riss case. Here the petitioners were accorded con- 
siderably greater opportunity to be heard, and were heard, 
both orally and in writing. Moreover, here only an interim 
pendente lite order was issued. Manifestly, therefore, any 
statutory requirement for “‘fnll hearing’? has been met 
here. Such a requirement does not mean that there must 
have been a ‘‘final hearing”’ prior to the issuance of an 
order, or that an agency cannot direct certain acts pending 
final disposition of a matter. Akron, C. & ¥. Ry. Co. v. 
United States, supra. 
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V. The Board Had Jurisdiction to Issue the Order. 


Petitioners urge in Point I of their brief that the Board’s 
order is an unlawful attempt to regulate ‘‘transportation 
activities’? between two foreign countries, Japan and 
Canada. This assertion has as its sole foundation the fact 
that the controversy between petitioners and intervenors 
began when the neutral body sought to investigate States 
Marine’s business records in connection with alleged mis- 
behavior in the movement of mandarin oranges from Japan 
to Canada. This, we think, is immaterial. The same con- 
troversy and questions would have arisen regardless of the 
cargo involved. The dispute was over the qualifications 
of the neutral body, an internal conference matter, and 
had nothing whatever to do with the particular traffic. In- 
tervenor objected to the neutral body as disqualified under 
the conference agreement. It was fined for refusing this 
body access to its records, which likewise had nothing 
whatever to do with the geography involved in the particu- 
lar traffic. The dispute over the qualifications of the neu- 
tral body raised important questions in the proper admin- 
istration of the conference agreement, which the Board 
had a duty to settle. 

Petitioners argue as though the Board had projected 
itself into the question whether States Marine engaged in 
transportation malpractices in the Japan to Canada traf- 
fic. But that was not the matter at hand and it will not 
be until the existing problems under the conference agree- 
ment are settled. Only when they are settled will the 
alleged malpractices be reached. And when they are 
reached they will be disposed of, not by the Board, but 
by the parties pursuant to their agreement. The prob- 
lems the Board did project itself into are concerned wholly 
with the proper functioning of the conference under its 
Board-approved agreement, and that is a matter within 
the Board’s jurisdiction. 

It is only an incidental circumstance that the agreement 
affects petitioners’ Canadian traffic, stemming from peti- 
tioners’ desire to have their conference cover the full Pa- 
cific Coast of the United States and Canada. Petitioners 
do not differentiate between the two contries in their con- 
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ference agreement.? There is but one neutral body and 
its operations are the same regardless of traffic destina- 
tions. If, as intervenors claim, it is not qualified to act 
under the conference agreement, the organic instrument 
from which both the conference and the neutral body de- 
rive their power and authority, that question must be 
resolved under United States law. If there is impropriety 
or illegality in the conference’s functioning, moreover, the 
foreign commerce of the United States will be primarily 
and substantially affected, since that commerce comprises 
by far the preponderance of petitioners’ traffic. 

We submit, also, that the Board’s order is in any event 
sustainable because it clearly encompassed United States 
commerce. The two fines petitioners had assessed against 
States Marine as of the time of the Board’s order were 
but one phase of the matter. Intervenors’ challenge to 
Lowe, Bingham and Thomsons to act as neutral body under 
the terms of the agreement, was not limited to the assess- 
ment of those fines. It was an unrestricted challenge to 
the firm’s qualifications to act then or thereafter, regard- 
less of the geography involved in the particular commerce 
the firm might undertake to investigate. Intervenors had 
made it plain that they would not make any of their busi- 
ness records available to the neutral body. States Marine 
had been fined twice for refusing access to such records 
and intervenors faced the threat of additional fines in any 
instance where Lowe, Bingham and Thomsons wanted to 
investigate them. The Board’s order therefore directed 
petitioners to refrain from assessing or collecting any addi- 
tional fines. Petitioners themselves recognize that their 
jurisdictional attack must fail at least to the extent the 
Board’s order granted intervenors interim relief from 


® Petitioners do not break their conference agreement into sepa- 
rate parts, one each for Canada and the United States. As far 
as the agreement is concerned, traffic to Canada is treated the same 
as traffic to the United States. As respects any alleged mis- 
behavior, the powers and duties of the neutral body and the duties 
of the conference members under the agrement are the same, re- 
gardless of whether the misbehavior arose out of a movement to 
Canada or the United States. 


31 


the neutral body’s activities in the United States foreign 
commerce. 

Finally, it should be remembered that intervenors in 
their complaint to the Board raised the question whether, 
by permitting the neutral body free access to their busi- 
ness records,” they would not themselves be violating Sec- 
tion 20 of the Shipping Act. That section makes it unlaw- 
ful for a carrier ‘‘to disclose to or permit to be acquired 
by any person other than the shipper or consignee, * * * 
any information concerning the nature, kind, quantity, 
destination, consignee or routing of any property * * °, 
which information may be used to the detriment or preju- 
dice of such shipper or consignee, * * *.14 Confronted as 


10 While the neutral body indicated to intervenors that the in- 
vestigations concerned the movement of mandarin oranges to Can- 
ada, the requests to inspect records were not limited to transporta- 
tion documents covering only goods moving to Canada. The neu- 
tral body, in fact, could not so limit its investigation and effectively 
discharge its mission. There are too many variables in transporta- 
tion misconduct. For example, cargo might move to one country, 
under outwardly proper conditions, and a malpractice relating 
thereto, such as a rebate or special concession, may be accomplished 
in connection with other cargo moving to another country. 

11 Section 20 of the Shipping Act, 1916 (46 U.S.C. 819) reads as 
follows: 


“Sec. 20. That it shall be unlawful for any common car- 
rier by water or other person subject to this Act, or any officer, 
receiver, trustee, lessee, agent, or employee of such carrier: or 
person, or for any other person authorized by such carrier 
or person to receive information, knowingly to disclose to or 
permit to be acquired by any person other than the shipper 
or consignee, without the consent of such shipper or con- 
signee, any information concerning the nature, kind, quantity, 
destination, consignee, or routing of any property tendered or 
delivered to such common carrier or other person subject to 
this act for transportation in interstate or foreign commerce, 
which information may be used to the detriment or prejudice 
of such shipper or consignee, or which may improperly dis- 
close his business transactions to a competitor, or which may 
be used to the detriment or prejudice of any carrier; and it 


(footnote 11 continued on next page) 
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they were with a situation where the regular auditors of 
another conference member, acting as the neutral body’s 
U. S. correspondent, sought free access to their records, 
intervenors rightly requested a determination by the Board 
of the lawfulness of such a disclosure. The broad scope 
of the projected inquiry viewed in conjunction with Section 
90’s nondisclosure provisions, demonstrates the fallacy of 
petitioners’ effort to somehow pinpoint this controversy as 
a non-United States affair. Certainly, the Board cannot 
be said to have exceeded its authority in ordering the peti- 
tioners to abstain pending its final determination of the 
matter. It was, we submit, on perfectly solid jurisdictional 
ground in issuing the order. 


(footnote 11 continued) 


shall also be unlawful for any person to solicit or knowingly 
receive any such information which may be so used. 
“Nothing in this Act shall be construed to prevent the giv- 
ing of such information in response to any legal process issued 
under the authority of any court, or to any officer or agent of 
the Government of the United States, or of any State, Terri- 
tory, District, or possession thereof, in the exercise of his 
powers, or to any officer or other duly authorized person seek- 
ing such information for the prosecution of persons charged 
with or suspected of crime, or to another carrier, or its duly 
authorized agent, for the purpose of adjusting mutual traffic 
accounts in the ordinary course of business of such carriers.” 
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CONCLUSION 


For all of the foregoing reasons, respondents respect- 
fully urge that the petition for review be dismissed. 


Respectfully submitted, 


Lee Lorvincer James L. Prmper 
Assistant Attorney Gen- Acting General Counsel 
eral, Antitrust Divi- 
sion 
Ricuarp A. Sotomon Roser BE. Mrrc#e.n 
Attorney Assistant General 
Department of Justice Counsel 


Federal Maritime Com- 
mission (Successor to 
Federal Maritime 
Washington 25, D. C. Board) 


October 16, 1961. 
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No. 16,423 


TRANS-PACIFIC FREIGHT CONFERENCE 
OF JAPAN, ET AL., 


Petitioners, | 


FEDERAL MARITIME BOARD | 
and 
UNITED STATES OF AMERICA, 


Respondents, 


STATES MARINE LINES, INC., 
and 
GLOBAL BULK TRANSPORT CORPORATION, 

Interveners. 

| 

| 

Petition to Review an Order of the | 

Federal Maritime Board 


BRIEF FOR INTERVENERS 


COUNTERSTATEMENT OF CASE 


In our judgment, this controversy cannot be understood from 
Petitioners' statement. We therefore re-state it, in accordance with 


Rule 17(c)(3). 2 | 


2 At the time of composing this reply, we have before us only the typewritten 
brief of Petitioners which, contrary to this Court's Rule 18(b)(5), gives no citations 
to the record except blank references to the not-yet-existent joint appendix — e.g., 
(JA ). Consequently, Petitioners' factuai assertions are substantially un-checkable. 
| 


This proceeding calls in question the conduct of a shipping conference 
(Transpacific Freight Conference of Japan — here called the conference, 
or TPFCJ) and its newly-invented private policing mechanism known as 
a "neutral body". The conference is a rate-fixing organization of steam- 
ship lines (JA 47). It is organized under an agreement among the mem- 
ber lines (JA 47-65), and is permitted to exist by virtue of the Maritime 
Board's approval of such agreement under section 15 of the Shipping Act, 
46 U.S.C. 814. The neutral body is a firm of Tokyo accountants named 
Lowe, Bingham & Thomsons — here called LBT (JA 43). The functions 
of the neutral body are defined by an amendatory agreement approved by 
the Board in March 1959 (JA 16-17, 122). The purpose of the neutral 
body is to ferret out and punish infractions of the conference agreement 
by member lines (JA 15-16). To that end, it is vested with sweeping in- 
quisitional power, and authority to levy fines ranging up to $30,000 per 
"offense" (JA 58-60). 


The neutral body is subject to only one meaningful restriction: it 
must be neutral. The conference agreement requires that the neutral 
body be "not a party to, nor employed by or financially interested in any 


party to the [conference] agreement" (JA 58). 


LBT, as neutral body, prior to the Board's approval of the neutral 
body's existence (JA 18-19) received a secret complaint against States 
Marine Lines’ relative to its carriage of mandarin oranges in 1958 
(JA 18), and undertook a search of States Marine's records in New York 
through LBT's New York correspondent, Price, Waterhouse & Co., which 
is the regular auditor for United States Lines (here called USL), which in 
turn is a member of TPFCJ and a competitor of States Marine (JA 19-20). 
Conversely, LBT is correspondent for Price, Waterhouse in Japan and 
audits USL's records there (JA 203). These facts were not known to States 
Marine until after LBT had been appointed neutral body and had begun 
investigating States Marine (JA 201). 


a ee j 
2 This is the trade name under which the interveners conduct a joint shipping 
service. 


: i 

States Marine refused to furnish any records to Price, Waterhouse 
as the investigating agent for LBT, claiming that LBT did not satisfy the 
neutrality requirement of the conference agreement, since (1) LBT was 
acting through an agent which was employed by USL; and (2) LBT, through 
Price, Waterhouse, was itself employed by USL in Japan (JA 19- 21; 203). 
The conference response was a resolution "interpreting" the conference 
agreement as not requiring the neutral body to act through neutral agents 
(JA 22, 123-24). This resolution was adopted against the explicit advice 
of conference courisel who pronounced it illegal (JA 204). Moreover, it 
was not filed for the Board's approval (JA 22-23, 124).3 


States Marine claimed also that the neutral body could not lawfully 
conduct any investigation before the agreement creating it was approved 
by the Maritime Board (JA 20); that it was. not authorized, even ‘after ap- 
proval, to investigate transactions which occurred before such approval 
(JA 19-20); and that disclosure of the material demanded by and on behalf 
of LBT would violate the restrictions in section 20 of the Shipping Act 


(46 U.S.C. 819), against the disclosure of shippers' business confidences 
(JA 20-21). 


Because States Marine questioned the legality of the LBT demands, 
LBT assessed a fine against States Marine in the sum of $10,000 — the 
maximum allowed by the conference agreement for a first offense (JA 19, 


122, 47). After a period of hesitancy (in which many conference lines 
expressed the view that States Marine was right), the conference voted 
to enforce the fine (JA 205). 


States Marine thereupon gave notice of resignation from the con- 
ference and in November, 1960, filed a complaint (Docket 920) with the 
Maritime Board. The complaint demanded an order (1) invalidating and 
prohibiting collection of the $10,000 fine, (2) disqualifying LBT as neutral 
body, and (3) requiring adherence to the neutrality provisions of the 


| 
3 The controversy over the neutrality of the neutral body was the central issue 
in the case, yet it is nonere apneonee in Petitioners' statement pi by a vague 


reference in footnote 5. x}: | 
i 
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conference agreement (JA 24-25). By simultaneous motion, interim 
relief was sought against collection of the fine until the conclusion of 
Docket 920 (JA 68). 


Several weeks after the complaint was filed in Docket 920, the 
parties signed a stipulation by which States Marine withdrew its resigna- 
tion from TPFCJ and its motion for interim relief, and the conference 
promised to forbear until final determination of Docket 920, from attempts 
to collect the $10,000 fine (JA 80-81). Some months later, the Board held 
hearings in Docket 920 (JA 206). 


In February 1961, while Docket 920 was pending and while the stipu- 
lation to forbear from collection of the fine was in force, LBT made a 
demand on States Marine to inspect all of its records for the purpose of 
investigating mandarin orange shipments in 1960 — a transaction identical 
with the one under review in Docket 920. States Marine refused to produce 
any records because of the pendency of Docket 920 and claimed that the 
new LBT investigation should be held in abeyance until Docket 920 was 


finally decided (JA 131, 143). Thereupon LBT fined States Marine again 
— this time $15,000, the maximum for a second offense (JA 47) — although 


the question whether States Marine was guilty of an identical first “offense” 
was still pending before the Board (JA 131, 143). 


States Marine then filed (in April, 1961) a second complaint with the 
Board (Docket 920-1), demanding relief similar to that sought in No. 920, 
including an interim cease and desist order against enforcement of the 
second fine (JA 128-35). 


The Board on May 17 directed the conference to show cause why 
interim relief should not be granted as requested; authorized the filing 
of affidavits and legal memoranda in response to the order to show cause, 
and set the matter for oral argument on nine days' notice (JA 7-8). Affi- 
davits and memoranda were submitted (JA 157-93); argument was heard 
(JA 197); and on May 29, 1961, the Board issued the order under review, 


5 | 
prohibiting the conference from assessing or collecting any new fines 


against States Marine or collecting any old ones, pending a final order 
in Dockets 920 and 920-1 (JA 4-6).4 | 


SUMMARY OF ARGUMENT 
1. THIS CASE IS MOOT. 


Petitioners assert in their brief (Summary of Argument, last 
paragraph) that they had voluntarily decided to forbear from collecting 
the fine which the order under review directs them to desist from collect- 
ing. Since petitioners are not interested in performing the prohibited act, 


there is no pending controversy which calls for this Court's decision. 


Il. THE BOARD'S ORDER IS NOT FINAL AND 
CONSEQUENTLY IS NOT REVIEWABLE. 


The Hobbs Act gives this Court power to review only final orders. 
The order under review is not final because (a) it is effective only pendente 


lite and adjudicates no ultimate rights or obligations, but merely preserves 


the status quo; and (b) it has no present effect upon petitioners and subjects 
them to no harm, irreparable or otherwise. Like a subpoena, it can be 
tested if petitioners sue to collect their fines, as a subpoena can be tested 
when suit is brought to enforce it. The opportunity for such a test pre- 
cludes review under the Hobbs Act. Lee v. Federal Maritime Board, 284 


F.2d 577 (9th Cir., 1960). 


Ill. THE BOARD'S POWER TO ACT DID NOT DEPEND ON | 
THE DESTINATION OF PARTICULAR CARGOES. 


Petitioners claim that the Board had no power to control the neutral 
body because its action was concerned with cargo moving from Japan to 


Canada (i.e., not in United States commerce). The contention is unsound 


4 on April 27, 1961, while both complaints were pending, LBT had demanded 
access to the records of Isthmian Lines, Inc., a States Marine subsidiary, for the 
purpose of investigating mandarin orange shipments in 1959. Access was refused 
as in previous cases, thus auguring a third fine (JA 20%). 
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because (a) the agreement which governs the conduct of the conference 
and the neutral body covers traffic from Japan to the United States and 
Canada indiscriminately and requires Board approval just as if it covered 
United States commerce exclusively; (b) the agreement is by its express 
terms subject to the Board's approval; (c) the neutral body's fine was not 
imposed to penalize States Marine's conduct in Canadian trade but because 
States Marine refused to expose for investigation all of its files — which 
embrace records as to both Canadian and United States commerce; (d) the 
files demanded by the neutral body embraced records concerning the 
business of shippers and consignees in the United States, and disclosure 
of such records is subject to section 20 of the Shipping Act (46 U.S.C. 819); 
and (e) the alleged misconduct in which the neutral body expressed interest 
involved a request for free passenger transportation in United States com- 
merce (California to Japan). 
IV. THE BOARD HAS POWER TO ISSUE ORDERS 
MAINTAINING THE STATUS QUO. 

Proceedings before administrative bodies seeking cease and desist 
orders are analogous to suits in equity. Jones v. Securities and Exchange 
Commission, 298 U.S. 1 (1936). Courts of equity always have power to 


maintain the status quo temporarily while determining their own jurisdic- 
tion, United States v. Shipp, 203 U.S. 563, 573 (1906); United States v. 
United Mine Workers, 330 U.S. 258, 291-92 (1947). Administrative agencies 
have the same power. Akron, C. & Y. Ry. Co. v. United States, 261 U.S. 


184 (1923); Jones v. Securities and Exchange Commission, supra. The 
Maritime Board has not only the power to issue interim cease and desist 
orders, but, where irreparable harm is threatened, the duty to do so. Is- 
brandtsen Co. v. United States, 211 F. 2d 51 (D.C. Cir., 1954), cert. denied 
347 U.S. 990. Interlocutory administrative orders may be made without 
hearing, Akron, C. & Y. Ry. Co. Vv. United States, 261 U.S. 184, 201 (1923); 
Ewing v. Mytinger & Casselberry, 339 U.S. 593 (1950). However, a full 
hearing was conducted by the Board on due notice, written evidence and 
oral argument. There being no material facts in dispute, this type of hear- 
ing satisfies all legal requirements. Producers Livestock Marketing Assn. 
v. United States, 241 F. 2d 192 (10th Cir., 1957), aff'd sub nom. Denver 


Union Stock Yard Co. v. Producers L. M., 356 U.S. 282 (1958). 


V. THE BOARD'S ORDER WAS NECESSARY TO PREVENT 
IRREPARABLE HARM TO STATES MARINE. 

The neutral body is required by the conference agreement to be 
neutral — i.e., not employed by any member of the conference. States 
Marine claims that the neutral body does not satisfy this requirement 
and the facts on which States Marine bases its claim are admitted. It 
claims also that the neutral body acted illegally in other particulars. 
For questioning the right of the neutral body to investigate it, ‘States 
Marine was fined $10,000, and while contesting this fine before the Board, 
was fined $15,000 in identical circumstances; and while both fines were 
in litigation, the neutral body initiated measures looking towards an 
identical third fine against a States Marine subsidiary. States Marine 
has thus been subjected and remains exposed to large, successive and 
increasing fines for adherence to a single steadfast legal position; and 
it is exposed to a multiplicity of suits throughout the world for the col- 
lection of such fines, past and future. If compelled to pay them, it will 
have no practical means of securing restitution if the Board finally holds 
the fines illegal. The cease and desist order subjects the conference to 
no harm, having no effect beyond the possible deferment of threatened 


suit for onerous penalties of doubtful legality. All of the equities favor 


States Marine and none favors the conference. 
| 
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ARGUMENT 


1. THIS CASE IS MOOT. 


Petitioners state in their brief (Summary of Argument, last para- 
graph): : 
"If petitioners had not been enjoined intervenor at 
most would have suffered only monetary injury which 
petitioners had decided to forbear from collecting dur- 
ing the pendency of the proceedings before the Board." 
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This statement means that there is no controversy before this 
Court. Petitioners can have no reason to set aside an order which directs 
them not to do what they intend not to do. Further, the admission under- 
mines Petitioners’ claim of irreparable injury or any injury, since it 


leaves them where they would have been had the order not been issued, 


I]. THE BOARD'S ORDER IS NOT FINAL AND CONSEQUENTLY 
IS NOT REVIEWABLE. 

The statute on which this Court's jurisdiction rests provides only 
for the review of final orders (5 U.S.C. 1032). The order of which Peti- 
tioners compiain is not final (1) because it does not purport to be final 
and (2) it is non-final in operative effect. 


The order is responsive to paragraph (b) of the prayer of the com- 
plaint in Docket 920-1 by which States Marine sought only a restraint 
pendente lite against collection of the second LBT fine, and to the relief 
proposed in paragraph (b) of the Board's order to show cause. The order 
under review purports to stay the collection of fines imposed by the 
neutral body only "until the Board issues a final order" in this proceed- 
ing. No attempt was made in the interim order to control Petitioners’ 
conduct permanently, or to adjudicate any of their ultimate rights or 
obligations, permanently or temporarily. Petitioners were merely 


directed to maintain existing conditions until the Board could decide 


whether those conditions could lawfully be changed. 


The Board's interim order had the main attribute which rendered 
an order of the same Board non-reviewable in Howard Terminal v. United 
States, 239 F. 2d 336 (9th Cir., 1956) where the Court said (at 338): 


“There is a further reason why we think the action of 
the Board lacks finality. It is altogether possible that pe- 
titioner may obtain favorable action upon the portion of its 
complaint which is still pending before the Board and upon 
which we are informed hearings have actually been held. 

It is impossible at this time to predict the measure of re- 
lief the petitioner will obtain should the Board decide in its 
favor. It could well be that the relief thus granted will meet 
all of petitioner's needs." 
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This Court, in a case arising out of the same Board proceeding, 
Associated Banning Co. v. United States, 247 F. 2d 557 (D.C. Cir., 1957), 
held a Board order non-reviewable on the ground that — 

"We do not know what the result will be. We cannot 

assume that the Board will not conduct its hearing within 

the intendment of the Act, so far as it may apply. It may 

well be, for all we are shown, that the Board's ultimate 

action will completely dispel every prospective fear voiced 

by the protest and the complaint. It is clear that the Board 

has not as yet entered an order 'final' as to these petitioners." 

(247 F. 2d at 561) 

The most recent case on the finality of Maritime Board orders for 
review purposes is Lee v. Federal Maritime Board, 284 F. 2d 577 (9th 
Cir., 1960), in which the Court held that a subpoena was not reviewable 
under the Hobbs Act. An order is sufficiently final for review, the Court 
held, only if it "imposes an obligation, denies a right, or fixes some legal 
relationship which may cause irreparable injury." (284 F. 2d at 580). A 
subpoena, the Court ruled, did not meet this test — and neither does the 
order now before this Court because it imposes no obligation, denies no 


right, and causes no injury, irreparable or otherwise. ° 


The policy which precludes review of all but final orders is so 
strong that even where statutes do not expressly require finality of agency 
orders as a requisite for review, courts read them as if they did. Humble 
Oil Refining Co. v. Federal Power Commission, 236 F.2d 819 (5th Cir., 
1956), cert. denied 352 U.S. 967; Consolidated Truck Service, Inc. v. 
United States, 193 F.Supp. 773 (D.C.N.J., 1960). | 


In Humble, the Court said that an F.P.C. order was non-reviewable 


because (1) the statute contemplates review of orders based on hearings, 


and (2) the order was merely procedural: 


2 Compare Isbrandtsen Co. Inc. v. United States, 211 F.2d 51 (D.c. Cir., 1954), 
cert. denied 347 U.S. 990, where this court enjoined Board action which did inflict 
irreparable harm because it "virtually removed Isbrandtsen from the shipping 
market involved" (211 F.2d at 56). 
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"A realistic appraisal of the order and the function 
it performs demonstrates that it is interlocutory and that 
its issuance had but one objective in view, to maintain the 
status quo between seller and purchaser pending the exer- 
cise of the Commission's statutory jurisdiction to inquire 
into the reasonableness of the rate increase." (236 F. 2d 
at 822-23) 


In Consolidated Truck Service, the court said (193 F.Supp. at 776): 


"The order of suspension here involved is obviously 

not a final determination of the lawfulness of the rate pro- 

posed by Consolidated. A hearing is yet to be had. The 

order is interlocutory in nature for its function is to main- 

tain the status quo pending a Commission inquiry. Cf. 

Humble Oil. . . Not being a final determination it should 

not ordinarily be subject to judicial review. Myers Vv. 

Bethlehem Shipbuilding. . ." 

In Chicago & Southern Airlines v. Waterman S.S.Corp., 333 U.S. 
103 (1948), the Court said (at 112-13): 

"But administrative orders are not reviewable unless and 

until they impose an obligation, deny a right or fix some 

legal relationship as a consummation of the administrative 

process." 
The Board's order here under review does not inflict or tend to inflict 
irreparable injury — or any injury — upor petitioners. We have already 
noted that it requires of petitioners a course of conduct to which they 
already stood committed. Beyond this, Petitioners will be free to sue 
for the full amount of their claim if they win the Board proceeding and 
the suit would afford a fully adequate legal remedy. California v. Latimer, 
305 U.S. 255, 260 (1938); Richfield Oil Corp. v. United States, 207 F. 2d 
864, 870 (9th Cir., 1953). In these circumstances an interlocutory ad- 
ministrative order is non-reviewable. Columbia Broadcasting Corp. v. 
United States, 316 U.S. 407, 424-25 (1942). 


——— 

Further, as the Lee case indicates (284 F. 2d 577, 580), an inter- 
locutory order of the Board is not final in the sense of causing irreparable 
injury “because it need not be complied with unless judicially enforced 
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under sections 27 and 29 of the Shipping Act of 1916, as amended."® 
That is true of the order now under review: it is not self-enforcing 

and does not of itself prevent immediate suit by Petitioners to collect 
the LBT fines. If they should file such a suit, States Marine could plead 
the order as a defense, or ask a district Court to enforce the order by 
enjoining the suit. Until Petitioners sue and encounter either of these 
developments, the order leaves them unscathed. It is therefore un- 


appealable. 


Ill. THE BOARD'S POWER TO ACT DID NOT DEPEND ON 
THE DESTINATION OF PARTICULAR CARGOES. 


Petitioners' first point argues that the Board had power to issue 
the order under review because the neutral body investigations related 


to the movement of mandarin oranges from Japan to Canada - i.e., not 


in U.S. foreign commerce. 7 The argument is unsound for many reasons. 
| 


The Shipping Act (section 15) requires the Board's approval for all 
rate agreements between common carriers subject to the Act — meaning 
ocean carriers in the commerce of the United States (section 1) — and 
prohibits the carrying out of any such agreement without approval. The 
TPFCJ agreement requires the Board's approval (and is otherwise sub- 
ject to section 15) because its member lines serve United States com- 
merce, The agreement describes its signers as common carriers by 
water and states that they associate themselves "to promote commerce 
from Japan. . . to Hawaii and Pacific Coast ports of the United States 
and Canada" (JA 47). States Marine itself is "a common carrier in the 
trade from Japan to the Pacific Coast of the United States and Canada" 
(JA 12). Clearly, then, the agreement is subject to the Act and to the 
Board's supervisory authority. Indeed, it provides explicitly (JA 65) — 


6 Section 27 (46 U.S.C. 826) provides for enforcing Board subpoenas in the same 
manner as other Board orders (except orders for payment of money) — which in 
turn are made enforceable under section 29 (46 U.S.C. 828), through | idistrict court 

injunction. | 


7 The complaints in Dockets 920 and 920-1 do not identify the shipments as 
Canada-bound, but we concede that the movements of mandarin sc ae were 
from Japanese ports to Vancouver, B.C. 
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"This agreement is subject to approval by the Governmental 
agency charged with the administration of Section 15 of the 
United States Shipping Act, 1916, as amended." 


Since the agreement is subject to the Board's approval, it is subject 
also, by operation of section 15, to the Board's disapproval, and to the 
interdict against carrying it out before approval or after disapproval.® 
Nothing turns on the detail that the TPFCJ agreement covers Canadian 
ports as well as United States ports. It is within the Board's authority 
because it affects the commerce of the United States, and is not with- 
drawn from the Board's authority because it straddles the United States- 
Canada boundary. The Board considered this question with great care in 
Oranje Line v. Anchor Line, 5 FMB 714 (1959) and concluded (at 728): 

| , It is clear that in this case, where the agreements 

cover both the foreign commerce of the United States and 


also the intimately related foreign commerce of Canada, 
our jurisdiction under section 15 exists. 


"By vesting in us power to disapprove any agreement 
that we find to be unjustly discriminatory or unfair as be- 
tween exporters from the United States and their foreign 
competitors, section 15 recognizes that a single agreement 
may embrace the foreign commerce of the United States 
and the foreign commerce of other nations. Thus, it is 
clear that we are not, and were not, precluded by the statute 
fromtaking action with respect to Agreements Nos. 8140 and8130. 


"In exercising jurisdiction under section 15 with 
respect to agreements embracing the foreign commerce 
of other nations as well as that of the United States, we 
do not thereby assert regulatory power over the foreign 
commerce of any other nation." 


The Maritime Board's jurisdiction over agreements covering com- 
merce of both the United States and Canada resembles in principle that 


Ee 


Sn . . . before approval or after disapproval it shall be unlawful to carry out 
in whole or in part, directly or indirectly, any such agreement, modification or 
cancellation." (Shipping Act, 1916, Section 15, 46 U.S.C.A. 814.) 


2 Petitioners cite this case at page 18 of their typed brief as proving that the 
Board disclaimed the right to ". . . assert regulatory power over the foreign 
commerce of any other nation". This fragment, quoted in isolation, is an effective 
distortion of the Board's meaning. 
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of the Interstate Commerce Commission over joint through rates of 
United States and Canadian (or Mexican) railroads. News Syndicate Co. 
vy. New York Cent. R. Co., 274 U.S. 179 (1927); Lewis-Simas-Jones Co. v. 
Southern Pacific Co., 283 U.S. 654 (1931); Porter Co. v. Central Vermont 
Ry., Inc., 366 U.S. 272, 81S. Ct. 1341. In Porter, the Court said (81 S. Ct. 
at 1343): | 
"Tt has long been settled that the Commission's power 

to forbid unlawful rate discriminations is in no way diminished 

because the rates are published as joint through rates. This 

power likewise is not lost merely because the particular trans- 

portation by railroads carrying goods in this country happens 

to be a continuation of carriage from another country. Other- 

wise the Commission's mandate to protect shippers against 

all undue discriminations would be frustrated with respect to 


rates that in part include payment for transportation that 


takes place in a foreign country." 
| 


Aside from the foregoing considerations, the argument that the 
Board cannot restrain acts "which arose solely" out of Japan-to-Canada 
transportation is irrelevant because that is not what the Board's order 
did. The order restrained acts of LBT, as a conference agent, which 


affected United States commerce in a variety of ways. For example: 
| 


(a) States Marine operates services in United States commerce, 
as well as in some Canadian trades (JA 12, 121). An oppressive system 
of conferences fines, no matter for what reason imposed, affects States 
Marine invall of its operations — those in United States commerce as 


well as in commerce wholly foreign. 


(b) LBT inaugurates its investigations with a letter in the following 
form (JA 191): 


"The bearers of this letter are authorized by us to 
obtain any information which they may require in connec- 
tion with our appointment as the neutral body under the agree- 
ment dated March 20, 1958 between members of the above 
Conference and ourselves. 


"Please make available to them any documents or in- 
formation they may require." | 
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This is a peremptory demand for access to all of a carrier's files without 


distinction between transactions in United States commerce and other 
transactions. LBT proceeds on the basis of secret complaints by un- 
disclosed informers (JA 58-59) and no carrier can know the true object 
of an LBT search, or what areas the search may invade regardless of its 
declared object, since the neutral body has access to "all records, cor- 
respondence, and documents of every kind", in its "absolute discretion" 
(JA 59). 


(c) Section 20 of the Shipping Act (46 U.S.C. 819) sternly prohibits, 
under penalty, disclosure of a wide range of data involving the affairs of 
shippers. A neutral body stalking through States Marine's archives would 
have access to multitudes of business secrets of United States importers 


and exporters even if in quest of evidence relating to Canadian business. 


(d) The one available clue in these proceedings as to the cause of 
LBT's mandarin orange obsession is a rumored request by an orange 
shipper for a free ride ona States Marine ship from San Francisco to 
Japan (JA 18-19, 122). This is interpreted by Petitioners as evidence 
of rebating (Petitioners' Brief, n. 4). There is no evidence that the 
requested favor was granted, but if it had been, it would have involved 
passenger travel in United States commerce. If: he were an offense 
under the agreement it would have occurred in United States commerce. 
and the United States would plainly have jurisdiction of it. 


IV. THE BOARD HAS POWER TO ISSUE ORDERS 
MAINTAINING THE STATUS QUO. 

The negation of this proposition occupies three major topical 
divisions (Points I, Ill and IV) in Petitioners' brief. We deem their 
contentions under the indicated headings to be totally wrong, and in 
some instances, ludicrous. The following example rises to a near pin- 


nacile of absurdity (Petitioners’ Brief, Summary of Argument, 4th 


paragraph): 


15 


"Since Section 22 expressly authorizes a remedy for repar- 
able injuries, it is hardly a matter of happenstance that 
Congress would have impliedly authorized the Board to 


grant a remedy for irreparable injuries." 


Unless the Shipping Act peremptorily compels the distinction (which 
clearly it does not), 10 there is no more reason to withhold the power to 
maintain the status quo from an administrative agency than from a district 
court. Either type of tribunal may, in a particular case, need time to 
determine its jurisdiction, and such time can be gained only by freezing 
the relationship of the litigants during a modest interval of cogitation. 
United States v. Shipp, 203 U.S. 563, 573 (1906); United States v. United 


Mine Workers, 330 U.S. 258, 291-92 (1947); Carter v. United States, 135 


F, 2d 858 (5th Cir., 1943). 
In Shipp, the Court said (203 U.S. at 573): 


"| | | But even if the circuit court had no jurisdiction to 
entertain Johnson's petition, and if this court hadno | 
jurisdiction of the appeal, this court, and this court alone, 
could decide that such was the law. It and it alone neces- 
sarily had jurisdiction to decide whether the case was | 
properly before it. On that question at least, it was its 
duty to permit argument, and to take the time required 
for such consideration as it might need [ Citations]. Un- 
til its judgment declining jurisdiction should be announced, 
it had authority, from the necessity of the case, to make 
orders to preserve the existing conditions and the subject 
of the petition, just as the state court was bound to reftain 
from further proceedings until the same time. [Citations]. 
The fact that the petitioner was entitled to argue his case 
shows what needs no proof, that the law contemplates the 
possibility of a decision either way, and therefore must 
provide for it." 


United Mine Workers stated the rule thus (330 U.S. at 292): 


"In the case before us, the District Court had the power to 
preserve existing conditions while it was determining its 
own authority to grant injunctive relief." 


a) Section 22 (46 U.S.C. 821) authorizes the Board, upon complaint or on its own 
motion, to investigate alleged violations and "make such order as it'deems proper." 
| 


16 


Carter affirmed a conviction for violation of a-temporary restrain- 
ing order which had ultimately been reversed for lack of jurisdiction, 
stating (135 F. 2d at 862): 


"The quoted words [from the Court's opinion inthe Shipp case] 
apply literally to the district court in this case. It hada 
new question of jurisdiction to solve. It alone had authority 
in the first instance to decide whether or not the case arose 
under the Norris-LaGuardia Act, 29 U.S.C.A. 88101-115, a 
law of the United States. It could lawfully by a temporary 
injunction preserve the business which was the subject of 
the litigation until a hearing could be had. The order was 
not final. It deprived Carter of no right. It only required 
that he refrain from interfering with another man for a few 
days. Carter did not elect to move to dissolve the order, 
but to flout and disobey it. The order was, while it lasted, 
a lawful one, such as a district court of the United States 
in the exercise of its equity powers could make, pending 
a hearing of a doubtful question of jurisdiction. . . . The 
district court concluded it had jurisdiction, and if appeal 
had not been taken, Carter as a party would probably have 
been bound by the judgment. We have reversed that con- 
clusion, but we think the restraining order made to preserve 
the subject of litigation, to-wit, Coumanis' business, pend- 
ing a hearing, was not by the reversal rendered unlawful or 
void." 


The principles which confer on district courts the power to maintain 
the status quo pending final decision apply with equal force to administra- 
tive agencies, and their applicability is judicially recognized. Akron, C. & 
Y. Ry. Co. v. United States, 261 U.S. 184 (1923) is illustrative. It upheld 
the interim order power of the Interstate Commerce Commission (which 
has powers and duties quite similar to those of the Maritime Board) stating 
(261 U.S. at 201): 

"That the order is not obnoxious to the due process clause, 


because provisional, is clear. If this were not so, most 
temporary injunctions would violate the Constitution." 


A celebrated case closely in point here is Jones v. Securities and 


Exchange Commission, 298 U.S. 1 (1936), where the S.E.C. issued an order 


requiring Jones to show cause why a stop order should not be issued sus- 
pending a registration statement due to take effect 20 days after filing. A 
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question arose whether the order to show cause was effective in suspend- 


ing the statement during the interlude prior to hearing and decision. The 
court held that the order to show cause was effective in suspending the 
statement immediately, even though the statute provided that such state- 
ments were to be effective 20 days after filing unless a stop order was 
issued after notice and opportunity for hearing. The Court said (298 U.S. 
at 15): 


"Such a proceeding is analogous to a suit in equity to obtain 
an injunction, and should be governed by like considerations. 
Applying those considerations, then, what was the status of 
the registration statement pending the inquiry under section 
8(d)? Notwithstanding the provision of section 8(a), that the 
effective date of a registration statement shall be the twentieth 
day after it is filed, did this intervening action of the commis- 
sion nevertheless have the effect of suspending the effective 
operation of the statement pending the hearing and determina- 
tion of the stop-order proceeding? We are of opinion that it 
did have that effect. The rule is well settled, both by the 
courts of England and of this country, that where a suit is 
brought to enjoin certain acts or activities, for example, the 
erection of a building or other structure, of which suit the 
defendant has notice, the hands of the defendant are effectually 
tied pending a hearing and determination, even though no re- 
straining order or preliminary injunction be issued." 


The Maritime Board, in common with similar agencies, has power 
to maintain the status quo by interim orders to prevent irreparable harm 
-- a power so clearly possessed that this court has at least once seen fit 
to compel a reluctant Board to exercise it. In Isbrandtsen Co. v. United 
States, 211 F. 2d 51, (D.C. Cir., 1954), cert. denied 347 U.S. 990, Isbrandt- 
sen claimed that the Board's refusal to issue an interim prohibition against 
a conference dual rate system pending an evidentiary hearing subjected 
Isbrandtsen to irreparable injury and was unlawful. The court agreed, 
and set aside the Board's order permitting initiation of the dual rate sys- 
tem. Further, the Court itself enjoined the system pending Bi Board's 
hearing and decision, stating (211 F.2d at 57): 


"The action of the Board allowing initiation of the dual Late 
system agreement will be set aside and the intervenor Con- 
ference will be enjoined from acting pursuant to such agree- 
ment until and unless it is approved by the Board under §15." 
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Carter affirmed a conviction for violation of a-temporary restrain- 
ing order which had ultimately been reversed for lack of jurisdiction, 
stating (135 F.2d at 862): 


“The quoted words [from the Court's opinion inthe Shipp case] 
apply literally to the district court in this case. It hada 
new question of jurisdiction to solve. It alone had authority 
in the first instance to decide whether or not the case arose 
under the Norris-LaGuardia Act, 29 U.S.C.A. §8101-115, a 
law of the United States. It could lawfully by a temporary 
injunction preserve the business which was the subject of 
the litigation until a hearing could be had. The order was 
not final. It deprived Carter of no right. It only required 
that he refrain from interfering with another man for a few 
days. Carter did not elect to move to dissolve the order, 
but to flout and disobey it. The order was, while it lasted, 
a lawful one, such as a district court of the United States 
in the exercise of its equity powers could make, pending 
a hearing of a doubtful question of jurisdiction. . . . The 
district court concluded it had jurisdiction, and if appeal 
had not been taken, Carter as a party would probably have 
been bound by the judgment. We have reversed that con- 
clusion, but we think the restraining order made to preserve 
the subject of litigation, to-wit, Coumanis' business, pend- 
ing a hearing, was not by the reversal rendered unlawful or 
void.” 


The principles which confer on district courts the power to maintain 
the status quo pending final decision apply with equal force to administra- 
tive agencies, and their applicability is judicially recognized. Akron, C. & 
Y. Ry. Co. v. United States, 261 U.S. 184 (1923) is illustrative. It upheld 
the interim order power of the Interstate Commerce Commission (which 
has powers and duties quite similar to those of the Maritime Board) stating 
(261 U.S. at 201): 

"That the order is not obnoxious to the due process clause, 


because provisional, is clear. If this were not so, most 
temporary injunctions would violate the Constitution." 


A celebrated case closely in point here is Jones v. Securities and 


Exchange Commission, 298 U.S. 1 (1936), where the S.E.C. issued an order 


requiring Jones to show cause why a stop order should not be issued sus- 
pending a registration statement due to take effect 20 days after filing. A 


17 


question arose whether the order to show cause was effective in suspend- 


ing the statement during the interlude prior to hearing and decision. The 
court held that the order to show cause was effective in suspending the 
statement immediately, even though the statute provided that such state- 
ments were to be effective 20 days after filing unless a stop order was 
issued after notice and opportunity for hearing. The Court - (298 U.S. 
at 15): | 


"Such a proceeding is analogous to a suit in equity to obtain 
an injunction, and should be governed by like considerations. 
Applying those considerations, then, what was the status of 
the registration statement pending the inquiry under section 
8(d)? Notwithstanding the provision of section 8(a), that the 
effective date of a registration statement shall be the twentieth 
day after it is filed, did this intervening action of the commis - 
sion nevertheless have the effect of suspending the effective 
operation of the statement pending the hearing and determina- 
tion of the stop-order proceeding? We are of opinion that it 
did have that effect. The rule is well settled, both by the 
courts of England and of this country, that where a suit! is 
brought to enjoin certain acts or activities, for example, the 
erection of a building or other structure, of which suit the 
defendant has notice, the hands of the defendant are effectually 
tied pending a hearing and determination, even though no re- 
straining order or preliminary injunction be issued." 


The Maritime Board, in common with similar agencies, has power 
to maintain the status quo by interim orders to prevent irreparable harm 
-- a power so clearly possessed that this court has at least once seen fit 
to compel a reluctant Board to exercise it. In Isbrandtsen Co. v. United 
States, 211 F. 2d 51, (D.C. Cir., 1954), cert. denied 347 U.S. 990, Isbrandt- 
sen claimed that the Board's refusal to issue an interim prohibition against 
a conference dual rate system pending an evidentiary hearing subjected 
Isbrandtsen to irreparable injury and was unlawful. The court agreed, 
and set aside the Board's order permitting initiation of the dual rate sys- 
tem. Further, the Court itself enjoined the system ee the Board's 
hearing and decision, stating (211 F.2d at 57): 
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Isbrandtsen, we submit, fully and finally dispels any doubts 
previously entertained as to the Board's power to protect its litigants 
against irreparable harm and itself against frustration of its authority, 


by the issuance of interlocutory cease and desist orders. 11 


Petitioners devote Point II of their brief to the contention that 
they were entitled to a full hearing and did not get it. They are wrong 
on both counts. 


Section 22 of the Shipping Act permits the Board, on complaint or 
on its own motion to investigate violations of the Act, "in such manner 
and by such means. . . as it deems proper". The same section authorizes 
the Board to "make such order as it deems proper". Section 23 provides 
that — 


"Orders of the board relating to any violation of this act 
shall be made only after full hearing. . ." 


11 rhe Board itself disclaimed interim cease and desist authority in Isbrandtsen 


Co. v. United States, 81 F.Supp. 544, 547 (D.C.N.Y., 1948), appeal dismissed 336 
U.S. 941, and in West India Fruit & Steamship Co. v. Seatrain Lines, 170 F.2d 775 
(2d Cir., 1948). More recently, however, it has recognized and exerted its injunctive 
powers on several occasions. Contract Rates, 4 F.M.B. 98, 105-6 (1952); Pacific 
Coast European Conference, 5 F.M.B. 65 (1956); Pacific Far East Line v. Pacific 


Westbound Conference (Docket 915), decided September 23, 1960 (not reported). In 
Pacific Coast European Conference the Board said (5 F.M.B. at 68): 


" . . . It is inconceivable that Congress would have granted anti- 
trust law immunity to agreements between carriers which might, 
in the absence of such immunity, offend those laws, and yet have 
denied the agency charged with supervision over those agreements 
the power 'to protect the public by declaring a given agreement to 
be unlawful, as unapproved, and/or by requiring the carriers to 
cease and desist from effectuating the agreement prior to approval 
or after disapproval. None of these powers is specified in the Act, 
yet each has been vested implicitly in us as necessary to the 'effec- 
tive government supervision' contemplated by the Act. Section 22 
of the Act, in permitting us to make such order as we deem proper, 
gives us that authority.” 


The Board attributed the revision of its views to a belated awareness of United States 
Navigation Co. v. Cunard §.S. Co., 50 F.2d 83 (2d Cir., 1931), aff'd 284 U.S. 474, 
which said (50 F.2d at 90): 


"The Shipping Board may determine whether any agreement such as 
is described in the bill has actually been made, and, if it has, may 
order it filed and require the parties to cease from acting under it 
unless and until it is approved." 


The foregoing review dispels the illusion which petitioners seek to create (Peti- 
tioners' brief, (Pt. II-B) that the Board has shown a consistent bias against 
interim injunctive orders. 
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The present order, of course, does not relate to a violation of the 
Act, but even if it did, a hearing would not be needed because the order 
was interlocutory only, and a hearing is not a necessary prelude to an 
interlocutory order. "If this were not so, most temporary injunctions 
would violate the Constitution." Akron C. & Y Ry. Co. v. United States, 
261 U.S. 184, 201 (1923). 


In Ewing v. Mytinger & Casselberry, 339 U.S. 594 (1950), the Court 
upheld the power of the Federal Security Administrator to make a finding, 


without hearing, of probable cause for multiple seizures of a suspected 
product. His right to make the finding without a hearing was challenged 
— and sustained. The Court said (339 U.S. at 598): 


"At times a preliminary decision by an agency is a step in 
an administrative proceeding. We have repeatedly held 
that no hearing at the preliminary stage is required by due 
process so long as the requisite hearing is held before the 
final administrative order becomes effective. See Lichter 
v. United States, 334 U.S. 742, 68 S.Ct. 1294, 92 L, Ed: 1694; 
Inland Empire Council v. Millis, 325 U.S. 697, 65 S. Ct. 1316, 
89 L. Ed. 1877; Opp Cotton Mills v. Administrator of Wage & 
Hour Division of Dept. of Labor, 312 U.S. 126, 6158. Ct. 524, 
85 L. Ed. 624. 


See also Federal Communications Commission v. WJR, 337 v. S. 265, 
272-73 (1949). 


Although an order to preserve the status quo pending decision need 


not be preceded by a hearing, a hearing was in fact held in this case. The 
order to show cause was served on the parties upon nine days' notice. It 
gave all parties an opportunity to submit affidavits (JA 8) which were filed 
in profusion (JA 174-96). Oral argument was heard, at which petitioners 
rejected the burden of proof, which States Marine voluntarily assumed 

(JA 198). States Marine and petitioners both argued at considerable length; 
the transcript covered 52 pages. At the time of argument, every material 
fact necessary to sustain an interim order stood alleged and admitted on 
the complaint and answer in Docket 920 Sub. 1, viz: ! 


(a) The conference agreement required a neutral body. which was 
not employed by or financially interested in any party. to the agreement 
(JA 128-29; 137). 


(b) Price Waterhouse and LBT are correspondents for one another 


and Price Waterhouse is the regular accountant for USL, a competitor of 
States Marine (JA 129; 140). 


(c) Price Waterhouse, agent for LBT as neutral body, attempted 
to investigate States Marine (JA 129; 140). 


(a) States Marine's repeated refusal to submit to investigation, 
based on the disqualification of LBT (by virtue of its association with 
Price, Waterhouse and USL) led to the assessment by LBT of successive 
fines at the maximum sums of $10,000 and $15,000 respectively (JA 129, 
131; 141, 143). 


{e) Both fines were imposed for identical reasons (States Marine's 
denial of LBT's eligibility as neutral body), and the second fine was im- 
posed while the Board was considering the validity of the first fine, and 
while a stipulation was in force restraining collection of such fine (JA 
129-31; 141, 143). 


The order under review, issued after oral argument, contains 
recitations of fact substantially as listed above. Since every fact on which 
the order rests was established conclusively by the pleadings, a further 
evidentiary hearing could have served no purpose. With the relevant facts 
established, the only hearing that would or could make sense was a hearing 
on the law applicable to those facts. That is the kind of hearing which the 
Board conducted, and it satisfies in full the requirements of law. Yakus 
v. United States, 321 U.S. 414 (1944); Federal Communications Commission 
v. WIR, 337 U.S. 265 (1949); Producers Livestock Marketing Assn, v. United 
States, 241 F. 2d 192 (10th Cir., 1947), aff'd sub nom. Denver Union Stock 
Yard Co. v. Producers L. M. Assn., 356 U.S. 282 (1958); American Broad- 
casting Co. v. Federal Communications Commission, 179 F. 2d 437 (D.C. 
Cir., 1949); Standard Airlines v. Civil Aeronautics Board, 177 F.2d 18 
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(D.C. Cir., 1949); Amerada Petroleum Corp. v. Federal Power Commis- 
sion, 231 F.2d 461 (10th Cir., 1956). See also Davis, Administrative Law 
— OD 


Treatise, Sections 7.02, 7.03, 7.07, at 411, 419-20; 432. 


In Producers Livestock, the court of appeals said (241 F. 2d at 196): 


"Where no genuine or material issue of fact is presented the 
court or administrative body may pass upon the issues of 
law after according the parties the right of argument. This 
was done in the instant case and constitutes a ‘full hearing’ 
for consideration ofthe limited contention made by the peti- 
tioner in its complaint and by its election not to submit, 
evidence." | 


V. THE BOARD'S ORDER WAS NECESSARY TO PREVENT 
IRREPARABLE HARM TO STATES MARINE. 

The powers of the neutral body are defined in Article 25 of the 
conference agreement (JA 58-60). They include the unrestricted right 
to investigate member lines on secret complaint; to decide in the "abso- 
lute discretion" of the neutral body (and without a hearing or other safe- 
guard) whether an "infringement" has occurred; to assess fines up to 
$10,000 for a first offense, $15,000 for a second, $20,000 for a third, 
and $30,000 for a fourth and each subsequent offense; to prescribe how 
fines shall be paid; to hire agents; and to demand of the member lines 
records and evidence of every conceivable description. The conference 
"shall have no right to question" decisions by the neutral body, whose 
edicts and fines are to be accepted as "final and binding". No appeal is 
permitted. : : 

These are formidable powers, and a conference line may be under - 


standably insistent that they be exercised only by authorized persons. As 
heretofore noted, the only semblance of protection against abuse of power 
by the neutral body is the requirement designed to insure the neutrality 
that its name implies. The relevant provision is the first paragraph of 
Article 25 of the conference agreement, requiring that the neutral body 


be "not a party to, nor employed by or financially interested in any party 


to the agreement.” 


States Marine believes that LBT does not meet the quoted require- 
ment because (1) LBT has sought to investigate States Marine through an 
agent (Price, Waterhouse) who is auditor for a States Marine competitor; 
(2) LBT is the Japan correspondent of Price, Waterhouse; and (3) LBT is 
itself employed, through Price, Waterhouse, to audit the same competitor's 
pooks in Japan. To protect itself against searches of its files by unauthor- 
ized representatives of competitors, as well as for other reasons, States 
Marine questioned the right of LBT to act as neutral body when LBT first 
undertook to investigate States Marine. For daring to question LBT's 
status and conduct, States Marine was fined $10,000 — the maximum for 
a first offense — and instituted Docket 920 to secure a decision whether 
the fine was lawful. Pending such decision, it cancelled its resignation 
from the conference in return for a conference promise to forbear from 
collection until final disposition of Docket 920 — the pilot case. 


The stipulation, however, was soon revealed as a booby-trap because 


shortly after it was signed and States Marine had cancelled its resigna- 


tion,” LBT inaugurated a second investigation identical with the first 


except that it covered another year. States Marine took the position that 
the stipulation plus the pendency of Docket 920 required LBT to stay its 
hand until Docket 920 was concluded. For this recalcitrance, it was fined 
$15,000 — the maximum for a second offense (although the commission 
of a first offense was yet to be proved in Docket 920). To prevent suit on 
the second fine while the right of LBT to impose it as well as to impose 
the first fine was in litigation, States Marine sought and obtained the order 
now under review. Before the Board's order to show cause had come on 
for argument, LBT had set the stage for a third fine in an identical 
transaction by demanding the records of States Marine's subsidiary, 
Isthmian Lines (JA 207). 


- Resignations are effective only on 60 days’ notice. Consequently, the neutral 
body could fine States Marine every day until its resignation took effect. 
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Nothing could be clearer under the LBT concept of its job than that 
States Marine stood in danger of a staggering series of fines before the 
Board had passed on the right of LBT to levy any fine whatever. If the 
conference and LBT are right, a neutral body could demand States Marine's 
complete files page by page and impose maximum fines on the ascending 


conference scale for every separate document refused. 


Suit could be brought on such fines anywhere in the world where 
States Marine does business or its ships are found — and since the con- 
ference lines are of many nationalities, 13 States Marine could never hope 
to get back any penalties paid if they should fizally be held illegal; and 
even if it could, the task would involve an incalculable multiplicity of suits, 
the avoidance of which is a proper ground for injunction, Lee v. Bickell, 
292 U.S. 415 (1934); Wilson v. Dlinois Southern Ry. Co., 263 U.S. 574 
(1924); Meredith v. John Deere Plow Co., 261 F. 2d 121 (8th Cir., 1958), 
cert. denied 359 U.S. 909. In Meredith, the court said (261 F.2d at 124): 


| 
"As to appellee's right to the injunction issued, the subjecting 
of another to repeated, baseless and vexatious suits at law on 
some particular subject matter is, without reference to; other 
considerations, a sufficient ground for the issuance of an in- 
junction against the perpetrator." | 
The cited cases fully warrant the Board's restraining order, either 
| 
to spare States Marine an endless and ruinous series of vexatious LBT 
fines and conference suits to collect them, or to save States Marine from 
a world-wide litigation marathon to recover fines that the conference 


might collect unlawfully. 


| 

In contrast to States Marine, the conference cannot be hurt by the 
Board's injunction, which has as its sole consequence the postponement 
of possible future fines, or suits to collect them. The record contains 
no suggestion that States Marine will be less able to respond to a judg- 


ment some weeks or months hence than it is at present. 


| 
ces See the names of petitioners in the title of the Petition for Review. 
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Petitioners hint that the conference will be paralyzed if it cannot 
fine as it pleases (Petitioners' brief, Pt..V). The conference agreement 


refutes the claim, providing as it does for alternative (and more civilized) 
methods of enforcing obedience to its terms (JA 50-51). In any event, we 
know of no principle of equity under which the temporary loss of tyrannical 


power can be made to fit the equitable concept of irreparable injury. 
The petition for review should be dismissed. 


Respectfully submitted, 


GEORGE F. GALLAND 
AMY SCUPI 


Galland, Kharasch, Calkins & Lippman 
1824 R Street, N.W. 
Washington 9, D. C. 


Attorneys for Appellants 


> vs aaeaeegiga Hs 


November 24, 1961 


| 
REPLY BRIEF FOR PETITIONERS 
eee 


IN THE 


United States Court of Appeals 


For THE DistTRICT OF Convarnrg Crecor 
: i es Court of Appeal 


a For the 
District of Columbia Circuit 


No. 16,423 ocr 5 vigsi 


— Fry Mineo 


Trans-Paciric FreicHt CONFERENCE OF Japan, PERE, 
Petitioners, | 


Vv. 


FrperaL MaririME Boarp AND Unsirep States or AMERICA, 
Respondents. 
| 


On Petition to Review An Order of the 
Federal Maritime Board 


GrawaM, James & Rotp# 
Cratmers G. GRAHAM 
Dawn F. Henperson 
AvexAnver D. Catnoun, JR. 
Cuartes F, Warren 
919 18th Street, N. W. 
Washington 6, D. C. 
Attorneys for Petitioners 
ee 


Parss or Byron S. ADAMS, WASHINGTON, D. C. 


INDEX 
Page 
ARGUMENT: 


I. The Board’s Order Is Final for Purposes 
of Reviewing Its Jurisdiction and Statutory 
Authority 


IL. The Board Did Not Have Jurisdiction to Issue 
the Order Appealed from Under Any Con- 
ceivable Theory 


TI. The Board Is Utterly Devoid of Power to Issue 
an ‘‘Interlocutory Injunction’’ 


IV. Respondents and Intervenor Have Misconceived 
the Subject of this Appeal 


V. The Case Is Not Moot 
ConcLusion 


CITATIONS 
CasEs: 


Akron, C. & Y. By. Co. v. United States, 261 U.S. 
184 (1923) 17,18 
* American Air Lines v. Air Line Pilots Ass’n., 91 
¥. Supp. 629, 632 (E.D.N.Y. 1950) 
American Union Transport v. United States, 55 F. 
Supp. 682 (S.D.N.Y. 1944) 
Associated-Banning Co. v. United States, 108 App. 
D.C. 151, 247 F. 2d 557 (1957) 
* Brady v. Trans World Airlines, 167 F. Supp. 469, 
471 (D. Del. 1958) 
Carter v. United States, 135 F. 2d 858 (5th Cir. 
1943) 
Howard Terminals v. United States, 239 F. 2d 356 
(9th Cir. 1956) 
*Isbrandtsen v. United States, 81 F. Supp. 544, 
(S.D.N.Y. 1948) ..----.+---++ 
*Isbrandtsen Co. v. United States, 93 App. D.C. 293, 
211 F. 2d 51 (1954) 2, 3, 4, 6, 17, 20 
Jones v. Securities and Exchange Commission, 298 
U.S. 1 (1936) 16, 19 


* Cases chiefly relied upon are marked by asterisks. 


Index Continued 


Page 
Lee v. Federal Maritime Board, 284 F. 2d 577 (9th 


U.S. 654 (1931) 
News Syndicate Co. v. New York Central R., 275 
U.S. 179 (1927) 2.0... cee eee eee eee ee tee ens 11, 12 
Oranje Line v. Anchor Line Ltd, 5 F.M.B. 714 
10 


819 (S.D.N.Y. 1958) 
* Skinner and Eddy Corp. v. United States, 
557 (1918) ..-..--- eee eres eet eens 
* Sprague v. Ticonic Nat. Bank, 307 U.S. 161 
United States v. Shipp, 203 U.S. 563, 573 (1906) .. 16 
United States v. United Mine Workers, 330 US. 
258, 291-92 (1947) 16 
U.S. Navigation Co. v. Cunard SS. Co., 50 F. 2d 
83 (2d Cir. 1931) 


64 Stat. 1129, 5 U.S.C. 1032 
39 Stat. 733, 46 U.S.C. 
39 Stat. 735, 46 U.S.C. 
39 Stat. 736, 46 U.S.C. 
39 Stat. 736, 46 U.S.C. 
Pp. L. 87-347, 87th Congress 


OrneR AUTHORITIES: 


Senate Report No. 689, 64th Congress, 1st Sess., 
p. 13 


* Cases chiefly relied upon are marked by asterisks. 


IN THE 


United States Court of Appeals 


For rae Disreicr or Covumsra Crecurr 


No, 16,423 


Trans-Paciric Freicht CONFERENCE OF JAPAN, ET AL, 
Petitioners, 
v. 


FeperaL Marrrmoe Boarp anp Unrrep Srares or AMERICA, 
Respondents. 


On Petition to Review An Order of the 
Federal Maritime Board 


REPLY BRIEF FOR PETITIONERS 
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The Board’s Order Is Final for Purposes of Reviewing Its 
Jurisdiction and Statutory Authority 


Petitioners, of course, recognize that the instant appeal 
is grounded upon a statute’ which provides for the review 


1The Hobbs Act (5 U.S.C. 1082). 
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of final agency orders. Before filing their petition, they 
were aware of all the principles cited by their opponents 
and now asserted in bar of this appeal. They strongly 
urge, however, that the character of this case, and the 
circumstances underlying it, demonstrate with the utmost 
clarity the necessity and propriety for reviewing the 
order here challenged. 


This order, entered exactly five months ago, is exclusively 
derived from and related to a subject matter which is 
beyond the jurisdictional reach of the Federal Maritime 
Commission under the Commerce Clause of the Constitu- 
tion and under the plain language of the Shipping Act, 
1916, for it restrains and prevents the performance of 
petitioners’ contract in the foreign trade of other nations 
as it was being carried out in connection with intervenor’s 
ethical behavior in the mandarin orange trade between 
Japan and Canada. They therefore submit that under this 
cloak of authority the Commission is regulating the trade 
between the aforestated countries just as effectively as 
though it were sitting in Tokyo or Vancouver, B.C. They 
further submit that when the Board issued an ‘¢interlocu- 
tory injunction’’ to do the job it exceeded its statutory 
authority under the Shipping Act. 


These are the administrative excesses underlying this 
appeal which petitioners believe should be resolved at this 
time. Neither question requires this Court to consider 
the merits of this case. Finality for purposes of review 
on the merits is a separate and less thorny problem. 


Petitioners chiefly rely upon Skinner and Eddy Corp. v. 
United States, 249 U.S. 557 (1918) and Isbrandtsen Co. 
v. United States, 93 App. D.C. 293, 211 F. 2d 51 (1954). 


In Skinner, the leading case on this subject, the Supreme 
Court upheld the right to entertain an appeal of this kind 
before requiring the party seeking it to exhaust all avail- 
able administrative remedies. The late Mr. Chief Justice 
Brandeis delivered the opinion. The facts were: Skinner 
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and Eddy Corp. sued in a district court to enjoin an in- 
crease in carload rates. The bill charged that the action 
of the Interstate Commerce Commission in authorizing 
the increase violated the Commerce Act and was beyond 
its powers. A temporary injunction was sought but denied. 
Upon direct appeal to the Supreme Court the defendants 
contended that the district court did not have jurisdiction 
over the subject matter of the suit because orders entered 
in a Fourth Section proceeding could not be assailed in 
the courts until a remedy had been sought under the 
Commerce Act. To this contention the Supreme Court 
stated at pages 562, 563: 


“This contention proceeds apparently upon a mis- 
apprehension of plaintiff’s position. If plaintiff had 
sought relief against a rate or practice alleged to be 
unjust because unreasonably high or discriminatory, 
the remedy must have been sought primarily by pro- 
ceedings before the Commission . . . But plaintiff does 
not contend that seventy-five (75) cents is an unreason- 
ably high rate or that it is discriminatory or that there 
was mere error in the action of the Commission. The 
contention is that the Commission has exceeded its 
statutory powers; and that hence, the order is void. 
In such a case the courts have jurisdiction of suits 
to enjoin the enforcement of an order, even if the 
plaintiff has not attempted to secure redress im @ 
proceeding before the Commission . . . The district 
court properly assumed jurisdiction of this suit.’ 
(Emphasis added) 


In the Isbrandtsen case, this Court reviewed an order of 
the Board which permitted a proposed dual rate system to 
go into immediate effect, though hearings were still in 
progress. This Court found that under the circumstances 
presented it could not be contended that the order was not 
ripe for review under the Hobbs Act or that Isbrandtsen 
should be required to exhaust a dubious opportunity for 
hearing after the axe had fallen. In coming to this con- 
clusion, undisturbed by the Board label that its actions 
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were purely ‘‘interlocutory,’’ this Court stated that the 
order attaches grave consequences to contractual and other 
business relationships, and pointed out that Isbrandtsen 
had virtually been removed from the shipping market. 
Thus, the test of finality as announced by this Court does 
not depend upon the label affixed by an administrative 
agency or by an ‘“coverrefined technique’’ but it is to be 
evaluated upon a realistic appraisal of the consequences 
of the action, adding ‘‘A final order need not necessarily be 
the very last order.”’ 


In their briefs,? respondents and intervenor chiefly rely 
upon Howard Terminals v. United States, 239 F. 2d 336 
(9th Cir. 1956) and Associated-Banning Co. v. United 
States, 108 App. D.C. 151, 247 F. 2d 557 (1957). Inter- 
venor also relies upon Lee v. Federal Maritime Board, 284 
F. 2d 577 (9th Cir. 1960). All of these decisions distin- 
guished Isbrandtsen. 


Admittedly, the issues dealt with in Howard Terminals 


and Associated-Banning fell within the Board’s particular 
expertise to initially decide. The orders in these cases 
were therefore regarded as nonfinal since the parties had 
failed to fully exhaust their available administrative reme- 
dies. But, in these cases, the issues upon which review was 
sought had not questioned the Board’s jurisdiction or the 
validity of its statutory authority. These decisions are 
therefore clearly inapplicable here. Moreover, the prin- 
ciple to which they pay homage—that review should be 
denied because of the possibility that the relief finally 
granted might meet all of the petitioners’ needs—should 
not be regarded as a serious consideration in a case of this 
kind where the very heart of the Board’s powers has been 
questioned. 


In the Lee case, which was not a Hobbs Act appeal, the 
Ninth Circuit stated that a Board subpoena could not be 


2 Respondents’ brief—Argument I (pp. 14-16) and Intervenor’s brief 
Argument II (pp. 12-16). 
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reviewed under that Act because of lack of finality. This 
statement arose in the following manner: Lee had sought 
review of a district court order directing him to comply 
with the subpoena. In meeting Lee’s contention that the 
Hobbs Act had vested exclusive jurisdiction in courts of 
appeals to enforce a Board subpoena, the Ninth Circuit 
concluded that a Board subpoena did not give rise to such 
consequences as might be considered final for review under 
the Hobbs Act for the reason that it need not be complied 
with unless judicially enforced under sections 27 and 29 
of the Shipping Act. The Court noted, however, that a 
section 21 order under the Shipping Act calling for the 
filing of reports was final for review, and was to be dis- 
tinguished, since for failure to comply the violator would 
be subject to a risk of paying penalties at the rate of 
$100 per day. See American Union Transport v. United 
States, 55 F. Supp. 682 (8.D. N.Y. 1944). 


For violation of the present order it is true that the 


Commission, the Attorney General, or intervenor could 
institute a proceeding to enforce it under section 29 of the 
Shipping Act. But, petitioners should not be forced to 
assume that risk. 


Had petitioners elected to disobey the Board’s order, 
they would have immediately subjected themselves to a 
risk of incurring extra and increasing statutory penalties 
under section 15 of the Shipping Act during the period of 
disobedience should the Commission ultimately hold that 
they have carried out unapproved section 15 agreements.* 
Already, the Commission’s Examiner in his Initial Decision 
served on October 19, 1961 has so held. This is therefore 
a substantial risk. 


3 The Board’s order was entered on May 29, 1961. Until October 3, 1961, 
section 15 of the Act carried a mandatory $1,000 per day statutory penalty. 
On Oct. 3 this provision was amended (P.L, 87-347, 87th Congress). It now 
provides for penalties of ‘‘not more than $1,000 for each day of violation.’” 
Had petitioners violated this order, they would have exposed themselves to 
the risk of a possible liability of $150,000. 
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In contrast, such a risk was not present in the Lee case 
where upon failure to obey a Board subpoena no penalties 
could accrue during the period of disobedience. The two 
cases are therefore not parallel. Under these circum- 
stances, unlike the case of enforcing a subpoena, peti- 
tioners’ only avenue of relief is under the Hobbs Act. 


The exception to the rule on exhaustion and finality 
which the Supreme Court recognized in Skinner should 
be applied here. Petitioners are not requesting a premature 
review of the wisdom of the Board’s actions as was done 
in Howard Terminals and Associated-Banning; they are 
questioning its right to have acted. Having done so, there 
is no good reason why they should be required to await 
the Commission’s decision on the merits, and should it be 
adverse, have to file another appeal and relitigate the 
identical jurisdictional issue. The success of the Confer- 
ence’s effort to police itself and maintain stable trading 
conditions is in direct proportion to the confidence which 
the member lines are willing to repose in the neutral body 
(JA 179); this Court should not permit this confidence 
to be whittled away during the pendency of protracted 
litigation where the Board’s underlying power to act is 
at issue. 


In the spirit of the Skinner case, questions of jurisdic- 
tion and statutory power are much too serious to be unduly 
prolonged; there is therefore strong reason for the courts 
to promptly entertain their consideration, particularly 
where the expertise of agencies is not involved. While, 
for these reasons alone, this appeal should be entertained 
jt should be for other reasons as well. 


As was the situation in the Isbrandtsen case, the Board’s 
order here is destroying petitioners’ contractual rights 
and obligations by prohibiting the ability of their policing 
agent to enforce the Conference’s agreement for self- 
policing against intervenor, the effect of which was accu- 
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rately forecast in the affidavits of Gmelch, Gillette, Clay 
and Miller (JA 172, 174, 178, 180, 182). 


Finally, the order should be reviewed because it is peti- 
tioners’ only avenue of relief, for unlike the Board sub- 
poena which the Ninth Cirenit bad under consideration in 
the Lee case, petitioners would be immediately exposed to 
a substantial risk of incurring additional statutory penal- 
ties had they dared to disregard it. 


The present order is therefore final for at least three 
good reasons. It is final for the purpose of attacking the 
Board’s jurisdiction and statutory powers. It is final 
because of the disastrous consequences it is bringing to bear 
upon petitioners’ contractual rights. It is final because it 
is petitioners’ only avenue of relief. For these reasons, 
this Court should review this order. 


t. 


The Board Did Not Have Jurisdiction to Issue the Order 
Appealed From Under Any Conceivable Theory 


Argument V (pp. 34-38) of respondents’ brief, and Argu- 
ment III (pp. 17-21) of intervenor’s urge the position that 
the Board had jurisdiction to issue the order appealed 
from. Petitioners submit that these arguments in support 
of jurisdiction are far removed from the admitted facts of 
record in this proceeding. Reduced to their simplest terms, 
these contentions and those of petitioners raise the issue 
whether the Federal Maritime Board can prohibit the 
policing operations of a neutral body, whether qualified or 
unqualified, in trade between two foreign countries. The 
Board’s order does just that. 


Respondents misstate the foundation of petitioners’ chal- 
lenge to this order when they state, at p. 34 of their brief, 
that it is merely predicated upon Japan and Canada trans- 
portation activities inasmuch as it arose out of those ac- 
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tivities. The foundation of the challenge lies not only in 
how the controversy arose but in what the order regulates. 


The complaints of the member lines precipitating the 
investigations here in question related to trade between 
Japan and Canada. The actual requests for records re- 
lated only to intervenor’s Japan to Canada mandarin 
orange records. Intervenor understood this to have been 
the case at all times (JA 4, 66, 72, 131, 161, 191, 202, 203, 
206), no matter what the neutral body’s standard form 
letter might have contained. Since both complaints related 
to the possible occurrence of malpractices in this trade 
only, the Conference’s policing agent was without actual 
authority to ask for more under the express terms of the 
agreement signed by all parties including intervenor (JA 
58). 


The assessments were levied because intervenor’s Japan 
to Canada mandarin orange records were concealed. If 
intervenor’s malpractices are in fact concealed the harm 
will befall all of the other carriers in the trade of those 
nations. The Board’s order prohibits future neutral body 
policing completely whether that policing be carried on in 
U. S. Commerce or the commerce of other nations (JA 
4). This it cannot do. 


It is suggested that just because the terms of the order 
were broad enough to cover U. S. commerce as well as 
that of foreign nations its validity is saved. This is un- 
tenable. Combination with a possibly authorized act does 
not sanctify an unauthorized one which nullifies petitioners’ 
contract rights in a trade over which the Board has no au- 
thority. Neutral body operations in the trade between 
Japan and Canada lie within the purview of those nations, 
not that of the Federal Maritime Board. 


Respondents correctly observe at p. 35 that the Board 
only projected itself into conference functioning. Again, a 
toehold of authority to regulate conference functioning in 
U. S. commerce does not give the power to regulate its 
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functioning in the commerce of other nations. Indeed, the 
Board cannot stop the Conference from policing a trade 
between foreign nations. It could not do so even if it 
found that body disqualified under the Shipping Act, 1916, 
and it cannot do so now. 


It is not ‘‘insignificant”’, nor a mere ‘‘detail,”’ that peti- 
tioners’ voluntary association is stifled in its operations 
between foreign nations. 


A theory is submitted, without the benefit of supporting 
authority for the theory or for its factual basis, that the 
Board had jurisdiction because United States commerce 
was ‘‘affected.’? This proposition deserves scrutiny under 
a strong light. Such a theory would give to the Federal 
Maritime Board regulatory powers over the activities of 
carriers in the foreign trade between other nations because 
their activities in some way ‘‘affect’’ the commerce of the 
United States. Irrespective of the validity of this theory, 
United States commerce was not ‘‘affected’’ in this case. 


The absence of authority buttressing this theory is easily 
explained. There is none. 


Intervenor, at p. 20 of its brief, presents the fact that 
the levies enjoined would ‘‘affect”’ all of its operations, 
whether in the commerce of the United States or of other 
nations. This is plainly irrelevant to the Board’s power 
to regulate. Moreover, losses from malpractices occurring 
in the trade of other nations because the neutral body is 
silenced will also affect adversely all the operations of 
the twenty-six (26) petitioning lines. The Federal Mari- 
time Board was not appointed to guard intervenor’s spe- 
cial interests to the detriment of all of its competitors. It 
certainly was not empowered to do so through extraterri- 
torial regulation. 


Respondents submit as justification for this regulation 


the fact that the contracting lines conduct part of their 
service in United States commerce. 
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The extreme of this reasoning would require Board ap- 
proval and permit Board regulation of any transportation 
contract just because the parties happen to serve U. S. 
ports. If an agreement requires approval under Section 
15, it is because it embraces U. S. commerce and only inso- 
far as it does so. 


The fact that the parties gave one agreement effect in 
both the trade of the United States and the foreign trade 
of other nations did not give the Board the right to pro- 
hibit its operation in trades between other nations. The 
parties could not have extended the Board’s regulatory 
jurisdiction by including both of these trades. 


As inclusion in the agreement of a trade outside the 
Board’s regulatory jurisdiction cannot bring it within that 
jurisdiction, neither can voluntary submission of the agree- 
ment for approval do so. The voluntary acts or agreements 
of parties cannot expand the statutory authority of admin- 
istrative agencies. While it might appear obvious, this 
precise question has been passed upon by federal courts. 
See, e.g., American Airlines v. Air Lime Pilots Ass’n., 91 
F. Supp. 629, 632 (E.D.N-Y. 1950) and Brady v. Trans 
World Airlines, 167 F. Supp. 469, 471 (D. Del. 1958). The 
foreign-to-foreign portion of this agreement is no more 
regulable than if it were submitted as a single agreement. 
Intervenor admits that had it been submitted as a single 
agreement the Board could not have approved it (JA 
113). Even though this neutral body might have been 
ultimately found not to be duly constituted, the Board 
could not presume at any stage of the proceeding to dictate 
foreign trading practices by halting the Conference’s self- 
policing operations between these countries. 


A decision of the Board itself in the case of Oranje Line 
vy. Anchor Line Lid., 5 F.M.B. 714 (1959) is relied upon as 
authority by intervenor. The Anchor Line case not only 
fails to support intervenor’s contention, it is, as petitioners 
jnitial brief submits, authority to the contrary. 


ll 


The Board in the Anchor Line case expressly said at p. 
728 that by taking jurisdiction to approve agreements cov- 
ering foreign commerce of the United States as well as 
Canada it was not attempting to regulate Canada’s com- 
merce. 


‘“‘TW]e do not thereby assert regulatory power over 
the foreign commerce of any other nation.... The 
impact upon the foreign commerce of nations other 
than the United States which may result from ap- 
proval . . . stems from the actions of the carriers 
parties to the agreement. There is nothing in the 
Act, nor in our actions thereunder with respect 
to any particular agreement, which in any way pur- 
ports to regulate the foreign commerce of other na- 
tions. Our approval does not affect the authority of a 
foreign country over its commerce.’’ 


Whatever the validity of the Anchor Lime holding, the 
Board here has gone much further than mere approval: It 
issued the instant order denying the right of the members 
to carry out their agreement in any trade. Any confusion 
in this area of the case arises out of attempts to camouflage 
what the issues really are. Petitioners will not allow this 
to be done. 


No amount of irrelevant facts and warped dialectic can 
conceal the nature of this Board order as regulating the 
foreign commerce of other nations. 


Intervenor attempts to find support in three cases, two 
of which* were cited in the Anchor Line opinion at p. 729. 
The attempt falls flat. All of these cases involve Inter- 
state Commerce Commission power to determine the 
reasonableness of joint through rates applicable to com- 
merce between points in Canada and the U.S. The juris- 


4 News Syndicate Co. v. New York Central B., 275 US. 179 (1927), and 
Lewis-Simas-Jones Co. v. Southern Pac. Co., 283 U.S. 654 (1931). 
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diction to determine these rates is expressly given by the 
Interstate Commerce Act, while the Shipping Act gives 
no regulatory jurisdiction over shipping between two 
foreign countries. Moreover, these cases held that the 
foreign rail transportation to which joint through rates 
applied could not be regulated. 


The Supreme Court in the News Syndicate case said 
that the carriers were only subject to establishing reason- 
able rates on that part of their service from the United 
States border to New York. There was n0 attempt in that 
ease to regulate foreign carriers or foreign transportation. 


Whether or not the Court’s holding in the Lewis case 
might have been some support for the Anchor Line 
decision, it clearly supports petitioner’s contention in this 
ease. Although the Court held at p. 660 that the Inter- 
state Commerce Commission had jurisdiction to determine 
the reasonableness of the joint through rates, it then 
cautioned that: : 


ower the Commission to 
It applies to inter- 
s the transportation 


The last case mentioned in this area is Porter v. Central 
Vermont Ry., 366 U.S. 272, 6 L. Ed. 2a 284, 286 (1961).° 
Her jn the Lewis case, 
observing that neously 
viewed the Commission’s order as an attempt to control 
Canadian transportation. The order did not attempt to 
regulate any transportation except ‘‘that taking place 
‘within the United States’.”’ 


All of these cases stand for the principle that the Inter- 
state Commerce Commission’s duties are confined to the 
regulation of United States domestic commerce. Similarly, 


13 


the Federal Maritime Commission’s duties are confined to 
the regulation of United States foreign commerce. 


A final attempt is made by intervenor to draw attention 
from the real problem by waving before the Court’s eyes 
the possible rebate in United States foreign commerce 
which was uncovered in the course of the mandarin orange 
investigation. This transportation is not at issue in this 
proceeding since Board action in regulating San Francisco 
to Japan trade is not challenged herein. 


Our final problem relates to Section 20 of the Shipping 
Act, 1916. Intervenor used it as an excuse for refuting its 
contractual obligation and the Board used it as an excuse 
for issuing its order. Whatever validity that section can 
lend to this order, it cannot give regulatory jurisdiction 
over commerce between other countries. 


Petitioners have emphasized that the actual requests 
were for mandarin orange records and that the neutral 
body could not and did not ask for anything more. But 
even if the request had not been restricted to mandarin 
orange records or even if records which could not be dis- 
closed without a possible section 20 violation were in- 
separable from mandarin orange records, the sweeping 
prohibitive order appealed from could not have been 
issued. In doing so, the Board undertook to burn foreign 
barns to roast an American pig. 


m1. 


The Board Is Utterly Devoid of Power to Issue An 
“Interlocutory Injunction” 

Argument II (pp. 17-24) of respondents’ brief and 
Argument IV (pp. 21-36) of intervenor’s brief contest our 
contention that the Board was without statutory power 
to issue the cease and desist order of May 29, 1961 main- 
taining the status quo. 


Citing no authority, respondents argue at length that 
the Board’s broad supervisory powers under the Shipping 
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Act compel the conclusion that Congress has endowed it 
with equitable interlocutory powers. They state: 


“Under petitioners’ philosophy, conferences would be 
free to continue questioned practices, acting in concert 
without interim Board control, regardless of the 
devastating effect that such concerted action may have 
on either public or private interests.’? (p. 20-21) 


The proceeding before the Board arose upon the filing 
of private complaints based on a controversy concerning 
jntervenor’s transportation activities in the mandarin 
orange trade between Japan and Canada. The dispute 
between intervenor and the Conference involved interpreta- 
tion of their contract which provides for the establishment 
of a self-policing body known as the neutral body. As 
previously indicated, the particular commodities being 
shipped, mandarin oranges, were transported to Canada 
and could not have been lawfully imported into the United 
States. Petitioners are therefore hard put to imagine how 
their actions in seeking to safeguard the integrity of their 
agreement as it relates to the enforcement of malpractices 
between Japan and Canada—a commerce completely 
foreign to our shores—could possibly have a “‘ devastating 
effect’? upon any protectable ‘‘public”’ interest in the 
foreign commerce of this country. If invocation of 
‘interim equitable’? powers was required for the protec- 
tion of intervenor’s purely “‘private”’ interest, then inter- 
venor should have asked the courts for appropriate 
injunctive relief as private litigants have done in the past. 
See Isbrandtsen v. United States, 81 F. Supp. 544 (S.D.N.Y. 
1948), and Seatrain Lines, Inc. v. United States, 168 F. 
Supp. 819 (S.D.N.Y. 1958). Thus, the urgency for in- 
voking the Board’s alleged ‘supervisory’? powers is non- 
existent. 


The argument that the Board had the power because it 
desires to exercise it, or that it needs the authority in 
order to more effectively supervise its regulatory 
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responsibilities is of no force and is contrary to the many 
decisions enumerated in petitioners’ initial brief. No 
doubt many government agencies have made the identical 
argument in support of their requests for broader powers. 
But what the Commission would like is not dispositive of 
authority problems. The law is clear that these adminis- 
trative bodies are creatures of the precise statutes which 
authorize their creation, and no matter how compelling 
their needs, their authority is governed by such limitations. 
In this context, it is significant that while Congress has 
expressly authorized the exercise of permanent cease and 
desist authority in some instances it has never authorized 
its use on an interlocutory basis although the authority to 
seek this relief in the courts has been given. The adminis- 
tration of an American penal law such as the Shipping Act, 
which governs the conduct of foreign nationals must be 
kept clear and precise. 


It is significant that the frail authority upon which the 
Commission relies in support of its power to issue interim 
injunctive orders is a single quotation from Senate Report 
No. 689, 64th Congress, 1st Session; p. 13. This report 
accompanied the bill H.R. 15455, which later became the 
Shipping Act. The quoted passage is simply a nearly 
verbatim repetition of the language of Section 22 of the 
Act. If anything, it bears out what petitioners have already 
stated, namely, that the Board’s authority ‘‘to issue such 
orders as may be proper’’ must relate to some violation 
of the Act. Read in this light, this passage becomes 
meaningful and shows that the statutory scheme con- 
templated was to vest the Board with the authority to 
investigate alleged violations by ‘‘full hearing’’ as is 
provided under Section 23 of the Act, and to make any 
findings that may be appropriate ‘‘relating to [the par- 
ticular statutory] violation.’ Once the Board has done 


S.No doubt, the reason that Congress used the words in Section 23 ‘‘relating 
to a violation’’ was to enable the Board to make an order under Section 22 
either finding a violation or failing so to find. 
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this it could then—and only then—enter such order as it 
deemed proper. Hence, Congress in using the words ‘‘as 
it may deem proper”’ sought to give it reasonable latitude 
in drafting the form of the orders which it might issue. 


Unlike the Commission, intervenor claims the power for 
entirely different reasons! The substance of intervenor’s 
argument is that there is no more reason to withhold power 
to issue a cease and desist order from an administrative 
agency than to withhold it from a district court, pointing 
out that either tribunal needs time to determine its juris- 
diction and to hold the parties in status quo. For authority 
it cites United States v. Shipp, 203 U.S. 563, 573 (1906) ; 
United States v. United Mine Workers, 330 U.S. 258, 
291-92 (1947) ; Carter v. United States, 185 F. 2d 858 (5th 
Cir. 1943). 


These cases are certainly not applicable here. In our 
situation the Board did not stay the subject matter in order 
to determine its jurisdiction: By the express terms of its 
order it issued the requested relief in order to prevent 
the acerual of injury to intervenor. Perhaps, more im- 
portantly, the other answer is that these casés can only 
be read to uphold the general equitable powers of a court. 
We have never heard it seriously argued that the powers 
of equity courts are equally possessed by administrative 
agencies. It should not be necessary to elaborate that 
insofar as the powers of district courts are concerned, 
Congress many years ago by the First Judiciary Act, 
1 Stat. 73, gave them cognizance over remedies, procedures 
and practices which theretofore had been evolved in the 
English Court of Chancery. Thus, while the jurisdiction 
of district courts is statutory, it extends by express pro- 
vision of statute to matters at common law and in equity. 
Sprague v. Ticonic Nat. Bank, 307 U.S. 161 (1939); 
Philadelphia & R. R. Co. v. Berg, 274 F. 534 (3d Cir. 
1921). Courts and administrative agencies were given life 
for different purposes. Their powers cannot be equated 
unless the distinction is to disappear. 
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The principal cases which intervenor presents to show 
that this clearly inapplicable principle is applicable to 
administrative agencies are Akron, C. & Y. Ry. Co. v. 
United States, 261 U.S. 184 (1923) ; Jones v. Securities and 
Exchange Commission, 298 U.S. 1 (1936), and Isbrandtsen 
Co. v. United States, 93 App. D.C. 293, 211 F.2d 51 (1954). 
In substance, intervenor contends that Akron and Jones 
stand for the exercise of equitable cease and desist power, 
and that Isbrandtsen dispels any doubts that the Board is 
without such power. None of these cases is relevant or 
analogous to the situation here. 


In Akron, the Interstate Commerce Commission did not 
issue a cease and desist order holding the parties in status 
quo pending a decision on the merits. The character of 
the order which it did issue can best be illustrated by a 
review of its facts. This was a case which involved the 
power of the Commission under Section 15 (6) of the 
Interstate Commerce Act. This provision authorizes the 
Commission after ‘‘full hearing’’ to prescribe the division 
of joint rates among carriers parties to the rate. In 
determining the divisions under this authority the Com- 
mission is directed to give due consideration to the im- 
portance to the public of the transportation service 
rendered by the several carriers and to numerous other 
statutory standards. In August 1920 the railroads of 
New England instituted a proceeding to secure larger 
divisions from their joint rates. ‘‘The case was submitted 
on voluminous evidence’’ (p. 187). Approximately eleven 
months later a report was filed but no order was entered. 
Instead, the report directed the parties to individually 
readjust their divisional arrangements and the record was 
held open. This direction was not acted upon. Five 
months later, the case was re-argued upon the same evi- 
dence. ‘‘On January 30, 1922 the Commission modified its 
findings’? and ordered that the divisions of the several 
New England railroads be increased 15%. By its terms, 
any carrier could upon application seek to have this order 
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corrected. Suit was instituted to enjoin and set aside the 
order as void. Among the six reasons asserted against its 
validity was the objection that the order directed an action 
‘pending a decision”’ in the matter of divisions and that 
Congress had not granted such authority. 


In meeting this contention, the Supreme Court after hold- 
ing that a ‘‘full hearing’’ had been accorded, stated: 


the minds of the Com- 
But it had brought con- 
a Lines were entitled to 


; and that, mean- 
d be accorded ‘a 
ntitled and 
The Com- 


? 


er investi 


justments, was no more & 

2 decision than was the like action, 

general increases in rates, a transfer of revenue from 
the pockets of the shippers to the treasury of the car- 
riers.”’? (pp. 200, 201) 

Thus, the facts in this case show that the Commission 
acted only after ‘‘full hearing’’ and upon ‘<findings’” ex- 
pressly geared to the particular standards enumerated in 
the provision under which the complaint had been filed. 
Unlike the present Board order, the Commission made a 
precise determination. 


The fact that it may have contemplated a further inves- 
tigation of this highly complex subject matter did not mean 
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that the order which it had issued was not the end result of 
its investigation at that stage. The Commission was sim- 
ply saying that this was a subject which would require 
future handling. Indeed, the Supreme Court’s holding 
refutes the contention that the order was an order ‘‘pend- 
ing decision’’ by concluding that it was not the kind of 
order ‘‘pending decision’’ which would have been unauthor- 
ized by the Act. 


In the Jones case, the SEC issued an order directing 
Jones to submit to an investigation. Under Section 8 of 
the Securities and Exchange Commission Act, the Com- 
mission is empowered to issue a stop-order suspending the 
effectiveness of a registration statement where it is dis- 
covered fraudulent statements may have been made. It is 
alleged that Jones had filed such a statement. This pro- 
vision of the act further provides for an examination of 
the registrant to determine whether such an order should 
issue. In referring to this express statutory provision, the 
Supreme Court observed that the procedure authorized by 
it was analogous to a suit in equity to obtain an in- 
junction and therefore held that the Commission’s 
issuance of the stop-order suspended the effectiveness of 
the statement pending hearing and decision thereon. This 
decision is not controlling here. In the first place, the 
Court’s observation that the stop-order proceeding was 
analogous to a bill in equity and therefore suspended the 
effectiveness of the registration statement is of no force 
when applied to an act such as the Shipping Act which is 
completely devoid of any such power. Thus, intervenor 
seeks to raise itself by its own boot straps. Secondly, 
though it is true that the Court held that the institution of 
the stop-order proceeding suspended the registration state- 
ment, as would the filing of an application for injunction, 
it is obvious that the Court was discussing the impropriety 
of committing acts before a hearing on the stop-order 
could be had. Thus, the Court was not referring to a 
situation like the present one where the Board decrees 
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interim relief pending the holding of a ‘‘full hearing”’ on 
the merits of a case involving possible violations of the 
Shipping Act. At most, even should the principle be 
deemed to apply, which it clearly does not, it would have 
held petitioners in status quo only between the time of the 
issuance of the Board’s show cause order and the issuance 
of its cease and desist order. This brief interval of 
detention is not the subject of this appeal. 


In Isbrandtsen, the Board issued an order which per- 
mitted a proposed dual rate system to go into immediate 
effect, and denied Isbrandtsen’s request for a suspension 
of the system pending hearing. Isbrandtsen obtained a 
temporary stay from this Court and later after hearing an 
interlocutory injunction. On petition under the Hobbs 
Act, this Court decided that the Board’s order was final 
for review and that section 15 of the Shipping Act required 
the Board to approve the system before it could be ef- 
fectuated. This Court thus set aside the Board’s order 
and enjoined the petitioners from carrying out the system 
until and unless it had been approved. No other issues 
were considered or decided. Intervenor’s contention that 
this Court’s decision was intended to compel a reluctant 
Board to exercise interim cease and desist authority is 
therefore false. The sense of the decision is clear. The 
injunction which did issue was issued upon the belief that 
the proposed system would have ‘‘virtually removed 
Isbrandtsen from the shipping market’? and that the order 
was unlawful for not having been filed. Certainly, this 
Court never considered the question of the Board’s ‘‘in- 
junctive’’ powers; nor did it consider that its failure to 
issue interim relief was the cause of the irreparable injury. 


Intervenor’s final effort to ‘<@ispel the illusion”? that the 
Board is without such powers comes from a solitary 
passage in U.S. Navigation Co. v. Cunard 8.8. Co., 50 F. 2d 
83 (2a Cir. 1931) which gratuitously states that the 
Board can determine whether an unfiled agreement has 
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been made, and if it has, order it filed and require the 
parties to cease from acting until and unless it is ap- 
proved. But, in this case, the Court only decided that a 
suit to restrain an unapproved agreement could not be 
maintained where the matter had not first been submitted to 
the Board. Thus, in referring to the cited passage, the 
Court was merely referring to the Board’s duty under 
Section 15 which outlaws unfiled agreements. The present 
cease and desist order did not make any such declaration or 
determination of unlawfulness; it postponed this determi- 
nation and restrained the petitioners on a finding of 
irreparable injury. 


For the reasons stated, petitioners submit that the au- 
thorities relied upon herein patently fail to support their 
opponents’ belief that the Board had the statutory au- 
thority to issue an interim cease and desist order. 


Iv. 


Respondents and Intervenor Have Misconceived the Subject 
of This Appeal 

Argument IV (pp. 30-33) of respondents’ brief and 
Argument III (pp. 28-31) of intervenor’s state that it is 
petitioners’ position that the oral argument on the Board’s 
show cause order was insufficient to support the issuance 
of its cease and desist order. Opposing counsel apparently 
misconceive our position although respondents appear to 
have understood it at p. 30 of their brief. 


Vv. 
The Case Is Not Moot 


Intervenor asserts that petitioners had decided to fore- 
bear from collecting assessments against it, and that the 
ease is therefore moot. Respondents also point ont that 
the Board’s order did no more than what the stipulation 
between petitioners and intervenor had done, and that 
therefore this order was not objectionable. 
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Whether petitioners had decided to voluntarily refrain 
or not is immaterial to the issues in this case. Direction 
by order to refrain from doing an act and voluntarily re- 
fraining are entirely different matters. This distinction 
is particularly important in @ case of this kind where the 
directive is designed to place one member line in a superior 
position to the other member lines in a trade over which 
the Board has no control. 


But, as the record in this case plainly shows, whatever 
offer to forebear that was made on petitioners’ behalf was 
at all times expressly conditioned upon intervenor’s re- 
traction of its notice of withdrawal from the Conference, 
and act which it never permitted to materialize (JA 169, 
216, 220, 224). Intervenor’s out-of-context quotation is 
therefore not borne out by the record and is simply false. 
There is no greater problem facing these petitioners than 
the one concerning their right to effectively police their 
trading practices. 


CONCLUSION 


The Board’s order is final and should be reviewed. Since 
its issuance solely arose out of and related to transporta- 
tion between two foreign countries, and since it is the un- 
authorized counterpart of an interlocutory injunction, the 
Court should set it aside. 
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